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AGENDA FOR THE REGULAR MEETING OF THE
BOULDER CITY COUNCIL

Items not on the Agenda are sometimes presented to Council in weekly Information
Packets. Those packets can be accessed at www.bouldercolorado.gov/city-council.
 

1. Call to Order and Roll Call

2. Open Comment

3. Consent Agenda

A. Consideration of a motion to approve the November 8, 2018
Regular Meeting Minutes

B. Consideration of a motion to authorize the City Manager to
dispose of a permanently affordable property to a qualified
affordable buyer, and to sign all associated agreements

C. Third reading and consideration of a motion to adopt Ordinance
8295 amending Chapter 7-7, “Towing and Impoundment,” B.R.C.
1981, to adopt additional regulations on nonconsensual towing
and setting forth related details

D. Introduction, first reading and consideration of a motion to order
published by title only, Ordinance 8304 amending the short-term
rental licensing requirements by amending Chapter 10-3, “Rental
Licenses,” B.R.C. 1981, to add a requirement that operators of
short-term rentals annually certify that the property is the
operator’s principal residence; adding an associated fee to
Section 4-20-18, “Rental License Fee,” B.R.C. 1981, and setting
forth related details

4. Call-Up Check-In

A. Call-up: 1102 Pearl Street; Site Review
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B. Call-up: 1750 14th Street; Site Review Extension

5. Public Hearings

A. Second reading and consideration of a motion to adopt
Ordinance 8301 annexing a 1.29 acre (56,309 square-foot) enclave
property located at 2140 – 2150 Tamarack Avenue with an initial
zoning designation of Residential Estate (RE) (LUR2017-00092)

45 min

B. Items related to 1204 Upland Avenue: 1. Consideration a motion to
approve a Post-Annexation Agreement for 1204 Upland Avenue in
Attachment A; and 2. Second reading and consideration of a
motion to adopt Ordinance 8305 to rezone approximately 33,067
square feet of land located at 1204 Upland Avenue and a portion of
adjoining right-of-way from Residential - Rural 1 (RR-1) to
Residential - Low 2 (RL-2), and setting forth related details
(LUR2018-00011)

45 min

Updated on December 18, 2018 at 10:30 a.m. Page 3 typo corrected to read, "Council
approved the [proposed] ordinance."

C. Second reading and consideration of a motion to adopt
Ordinance 8296, amending Title 9, “Land Use Code,” B.R.C. 1981,
to preserve commercial retail uses in the Business Community –
1 (BC-1) and Business Community -2 (BC-2) zoning districts by
restricting residential and other ground floor uses and setting
forth related details

90 min

D. Items related to the Opportunity Zone located in federal census
tract 122.03: 1. Opportunity zone update, responses to council
member inquiries, and discussion of next steps, and
2.Introduction, first reading and consideration of a motion to order
published by title only and adopt by emergency Ordinance 8308
temporarily suspending accepting building permit, site review,
and other development applications that will result in adding floor
area or dwelling units to land within the census tract 122.03
opportunity zone, generally bounded on the west by 28th Street,
on the south by Arapahoe Avenue, on the east by 55th
Street/Airport Road and on the north by Highway
119/Independence Road until June 22, 2020; and setting forth
related details

90 min

6. Matters from the City Manager

A. Consideration of a motion to appoint a council subcommittee to
work with staff on the development of the library financial polling
questions

5 min

7. Matters from the City Attorney

8. Matters from Mayor and Members of Council

A. Call-up: Site Review application for the redevelopment of the
existing site located at 1102 Pearl Street, with a new three-story,
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38-foot mixed use building in the Downtown - 4 (DT-4) zoning
district. The proposed project includes approximately 5,000
square foot ground floor retail/restaurant space; approximately
5,800 square feet office on the second story; and three residential
units on the approximately 3,520 square foot third story.
Structured parking for three spaces is proposed at the rear of the
building along the alley. The applicant is requesting a modification
to the rear yard setback and an approximately 18 percent Land
Use Intensity modification given the adjacency of the Pearl Street
Mall. Reviewed under case no. LUR2017-00097

B. Call-up: EXTENSION OF DEVELOPMENT APPROVAL: request
to extend the approval of Site Review application no. LUR2014-
00032, The James, located at 1750 14th Street, beyond the
expiration period otherwise permitted by the Land Use Code. This
extension required Planning Board approval pursuant to section
9-2-12(b)(2), B.R.C. 1981

9. Discussion Items

10. Debrief

11. Adjournment

5:35 Hours

This meeting can be viewed at www.bouldercolorado.gov/city-council. Meetings are aired
live on Municipal Channel 8 and the city's website and are re-cablecast at 6 p.m. Wednesdays and
11 a.m. Fridays in the two weeks following a regular council meeting.
 
Boulder 8 TV (Comcast channels 8 and 880) is now providing closed captioning for all live
meetings that are aired on the channels. The closed captioning service operates in the
same manner as similar services offered by broadcast channels, allowing viewers to turn
the closed captioning on or off with the television remote control. Closed captioning also is
available on the live HD stream on BoulderChannel8.com. To activate the captioning
service for the live stream, the "CC" button (which is located at the bottom of the video
player) will be illuminated and available whenever the channel is providing captioning
services.
 
The council chambers is equipped with a T-Coil assisted listening loop and portable
assisted listening devices. Individuals with hearing or speech loss may contact us using
Relay Colorado at 711 or 1-800-659-3656.
 
Anyone requiring special packet preparation such as Braille, large print, or tape recorded
versions may contact the City Clerk's Office at 303-441-4222, 8 a.m. - 5 p.m. Monday
through Friday. Please request special packet preparation no later than 48 hours prior to
the meeting.
 
If you need Spanish interpretation or other language-related assistance for this meeting,
please call (303) 441-1905 at least three business days prior to the meeting. Si usted
necesita interpretacion o cualquier otra ayuda con relacion al idioma para esta junta, por
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favor comuniquese al (303) 441-1905 por lo menos 3 negocios dias antes de la junta.
 
Send electronic presentations to email address: CityClerkStaff@bouldercolorado.gov
no later than 2 p.m. the day of the meeting.
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CITY COUNCIL AGENDA ITEM COVER SHEET

MEETING DATE:
December 18, 2018

AGENDA TITLE
Consideration of a motion to approve the November 8, 2018 Regular Meeting Minutes

PRIMARY STAFF CONTACT
Heidi Leatherwood, Deputy City Clerk

REQUESTED ACTION OR MOTION LANGUAGE
Approve the November 8, 2018 Regular Meeting Minutes

ATTACHMENTS:
Description
Minutes
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November 8, 2018 Boulder City Council Regular Meeting Minutes Page 1 

CITY OF BOULDER 
CITY COUNCIL MEETING 

Municipal Building, 1777 Broadway 
Boulder, Colorado 80302 

Thursday, November 8, 2018 

MINUTES 

1. CALL TO ORDER AND ROLL CALL

Mayor Jones called the meeting to order at  6:04 p.m.

Council Members Brockett, Nagle, Weaver, Carlisle and Young were present.
Council Members Yates and Grano were absent.  Council Member Morzel arrived
at 6:07 p.m.

COUNCIL MEMBER BROCKETT MOVED TO APPROVE THE AMENDED AGENDA
ADDING ITEM 1B- DECLARATION FOR COLORADO BLUEPRINT TO END HUNGER,
CORRECTING THE MOTION LANGUAGE OF ITEM 5B - DISCUSSION AND INPUT FOR
THE PROPOSED 2019 STATE AND FEDERAL LEGISLATIVE AGENDA AND ADDING
ITEM 8B - CONSIDERATION TO SUPPORT A DRAFT LETTER FROM THE BOULDER
CITY COUNCIL TO THE DELEGATION TO CONTINUE THE SPECIAL INVESTIGATION
FOR THE 2016 ELECTION.  COUNCIL MEMBER CARLILSE SECONDED THE MOTION.
THE MOTION PASSED 6:0 AT 6:05 P.M. WITH COUNCIL MEMBERS GRANO, MORZEL
AND YATES ABSENT.

A. Declaration for National Hunger and Homelessness Awareness and Action
Week read by Mayor Jones

B. Declaration for Colorado Blueprint to End Hunger read by Council Member
Young

2. OPEN COMMENT

(Public comments are a summary of actual testimony.  Full testimony is available
on the council web page at: https://bouldercolorado.gov/city-council > Watch Live
or Archived Meetings.)

Open Comment began at 6:16 p.m.

1. Kaye Howe spoke regarding the opening of the renovated Museum of
Boulder.

2. Alan Owens spoke regarding homeless issues.

3. Kathleen Ashworth spoke regarding Rocky Flats and contamination.

4. Mike Piche spoke regarding the Boulder Museum of Contempory Art.

Item 3A-Nov 8 2018 Minutes
City Council Meeting Page 6 of 244

https://bouldercolorado.gov/city-council


November 8, 2018 Boulder City Council Regular Meeting Minutes Page 2 

 
5. Paul Alter spoke regarding “Voices for Children.” 

 
6. Sammie Lawrence IV spoke regarding reasonable accommodations for 

medical marijuana for health issues during court appearances.  
 

7. Patrick Murphy spoke regarding the costs of municipalization. 
 

8. James Duncan spoke regarding social inequities and issues at the Boulder 
Shelter for the Homeless. 

 
9. Chris Hoffman spoke regarding issues around climate crisis. 

 
10. Jocelyn Diles signed up but did not speak. 

 
11. Sarah Gyntyl spoke regarding establishing better community relations with 

the Boulder Police. 
 

12. Fripp Prioleau spoke regarding the camping ban issue. 
 

13. Lili Francklyn spoke regarding global warming and carbon emission 
programs. 

 
14. Mike Hunt spoke regarding issues with the Boulder police. 

 
15. Mina Gajic spoke regarding Boulder Art of Duo and supporting concert 

artists. 
 

16. Stephen Keenean spoke regarding possible renovation for the old skate park 
in Boulder. 

 
17. Chris Allred spoke regarding halting recreation for the Rocky Flats area. 

 
18. Kurt Nordback spoke regarding the Neighborhood Speed Management 

Program. 
 

Open Comment closed at 6:42 p.m. 
 

3. CONSENT AGENDA 
 

A. Consideration of a motion to approve the October 2, 2018 Regular Meeting 
Minutes 
 

B. Consideration of a motion to approve the October 16, 2018 Regular Meeting 
Minutes 
 
 

Item 3A-Nov 8 2018 Minutes
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C. Consideration of a motion to accept the October 9, 2018 Study Session 
Summary regarding next steps for the CU South annexation process 
 

D. Consideration of a motion to accept the October 23, 2018 Advance Study 
Session Summary regarding Revenue needs and potential funding sources 
for Climate Commitment Work 
 

E. Consideration of a motion to accept the October 23, 2018 Study Session 
Summary on Transportation including Vision Zero initiative and the 
Transportation Master Plan Update 
 

F.  Consideration of a motion to authorize city manager to enter into 20-year 
leases with Eco-Cycle and Resource Central for property at 6400 Arapahoe 
Avenue  
 

G. Consideration of a motion to adopt Resolution 1247 to provide emergency 
services to certain annexed properties previously served by Boulder Rural 
Fire District 
 

H.  Consideration of a motion to adopt Resolution 1248 to provide emergency 
services to certain annexed properties previously served by Rocky Mountain 
Fire Protection District 
 

I.  Fifth reading and consideration of a motion to adopt Ordinance 8256 
amending standards for accessory dwelling units and owner accessory units 
including Section 4-20-43, “Development Application Fees,” Title 9, “Land 
Use Code,” and Section 10-3-19, “Short-term Rentals,” B.R.C. 1981, and 
setting forth related details 

 
 City Attorney Tom Carr and Senior Planner Jay Sugnet answered 

questions.  Amendments for this item include the pink sheet and striking 
the word “materials” from the phrase on page 122, “architectual design 
and materials.” This item will return for a sixth reading on the consent 
agenda at the December 4, 2018 regular meeting. 

 
J. Introduction, first reading and consideration of a motion to order published 

by title only, Ordinance 8299 approving annual carryover and supplemental 
appropriations to the 2018 Budget 

 
K. Consideration of the following items related to the annexation and initial 

zoning of the property located at 2140 - 2150 Tamarack Avenue (LUR2017-
00092): 1. Consideration of a motion to adopt Resolution 1246 finding the 
annexation petition in compliance with state statutes and establishing 
December 18, 2018, as the date for a public hearing; 2. Introduction, first 
reading and consideration of a motion to order published by title only, 
Ordinance 8301 annexing the 1.29 acre (56,309 square-foot) property with 
an initial zoning designation of Residential Estate (RE) 

 

Item 3A-Nov 8 2018 Minutes
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L. Introduction, first reading and consideration of a motion to order published 
by title only Ordinance 8302 authorizing the acquisition of property interests 
used or owned by Public Service Company of Colorado, d/b/a Xcel Energy, 
for the electric distribution facilities to serve the city, by negotiation and 
purchase or through the power of eminent domain, and setting forth related 
details 

 
M. Consideration of a motion to approve attendance by Council Members 

Brockett and Young at the Design Advisory Board on October 24, 2018 
 
 COUNCIL MEMBER MORZEL MOVED TO APPROVE THE CONSENT AGENDA 

ITEMS 3A-3M WITH AMENDMENTS ON 3I INLUDING THE PINK SHEET AND 
STRIKING THE WORD “MATERIALS” ON PAGE 122. COUNCIL MEMBER 
WEAVER SECONDED THE MOTION AS AMENDED.  THE MOTION PASSED 7:0 
AT 7:06 P.M. WITH COUNCIL MEMBER CARLISLE VOTING NAY ON 3I, 
MAYOR JONES RECUSED FROM 3F AND COUNCIL MEMBERS GRANO AND 
YATES ABSENT. 

 
4. CALL-UP CHECK-IN 

 
5. PUBLIC HEARINGS 
 

A. Second reading and consideration of a motion to adopt Ordinance 8295 
amending Chapter 7-7, “Towing and Impoundment,” B.R.C. 1981, to adopt 
additional regulations on nonconsensual towing and setting forth related 
details 
 
City Attorney Tom Carr introduced this item at 7:07 p.m. 

 
The public hearing opened at 7:45 p.m. and the following spoke regarding 
the Towing and Impoundment ordinance. 

 
 1. Todd Ulrich 
 
 2. Troy Porras pooled with John Pavelict and Trevor Forbes 
 
 3.  Jose Juan Lopez 

 
The public hearing closed at 8:25 p.m. 

 
 Topics were discussed and included revised signage, notice provision, hour 

limit, reimbursement for mileage past 12 mile limit, auto sale proceeds, 
towing based on condition of  the vehicle, release of personal property items 
left in the vehicle and towing practices in mobile home parks. 

 
 COUNCIL MEMBER BROCKETT MOVED TO CONTINUE THE SECOND 

READING AND CONSIDERATION OF A MOTION TO ADOPT ORDINANCE 8295 
AMENDING CHAPTER 7-7, “TOWING AND IMPOUNDMENT,” B.R.C. 1981, 

Item 3A-Nov 8 2018 Minutes
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TO ADOPT ADDITIONAL REGULATIONS ON NONCONSENSUAL TOWING AND 
SETTING FORTH RELATED DETAILS TO INCLUDE THE AMENDMENTS ON 
REVISED SIGNAGE, NOTICE PROVISION, HOUR LIMIT, REIMBURSEMENT FOR 
MILEAGE PAST 12 MILE LIMIT, AND INLCUDING THE  BLUE SHEET 
REGARDING SALE PROCEEDS, TOWING BASED ON CONDITION OF  THE 
VEHICLE, RELEASE OF TOOLS AND TOWING IN MOBILE HOME PARK. 
COUNCIL MEMBER YOUNG SECONDED THE MOTION AS AMENDED. THE 
MOTION PASSED 7:0 AT 9:09 P.M. WITH COUNCIL MEMBERS GRANO AND 
YATES ABSENT.  
 

B.  Consideration of a motion to approve the 2019 State and Federal Legislative 
Agenda. 
 
Policy Advisor Carl Castillo introduced this item at 9:10 p.m. 

 
The public hearing opened at 9:31 p.m. and the following spoke regarding 
the 2019 State and Federal Legislative Agenda. 

 
1.  Omar Gomez pooled with Jhovany de la Cruz Jimenez and Ma 

Guadalupe Perez Aguilar  
 
2. Laurel Herndon 
 
3.  Kurt Nordback  

 
The public hearing closed at 9:45 p.m. 
 
Council discussed various ideas regarding transportation, firearms 
regulations, renewable energy, electric vehicles and mobile home 
regulations.  A revised version will be brought back to council on the consent 
agenda for the December 4, 2018 regular meeting. 

 
6. MATTERS FROM THE CITY MANAGER 

 
A. Discussion and Direction for Updating and Improving the City’s Mosquito 

Management Program 
 
Integrated Pest Management Coordinator Rella Abernathy and Resources & 
Stewardship Division Manager John Potter introduced the item at 10:20 p.m. 
 
Staff proposed treating sites differently based on categories, prevention 
methods and a focus on ecologically-sound treatment options. Council 
suggested that staff might conduct education and outreach to the areas of 
Boulder that are affected by mosquitos such as Green Belt Meadows. 
 

B. Consideration of a motion authorizing the City Manager to execute an 
Intergovernmental Agreement with Boulder Housing Partners (BHP) in 

Item 3A-Nov 8 2018 Minutes
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collaboration with the City as the Joint Master Developer of the city-owned 
property located on the northeast corner of 30th and Pearl Streets 

 
Director of Housing and Human Services Kurt Firnhaber introduced this 
item at 10:46 p.m. 
 
Executive Director of Boulder Housing Partners Jeremy Durham and Senior 
Architect for Coburn Design Bill Holicky answered questions. 
 
COUNCIL MEMBER MORZEL MOVED TO SUSPEND THE RULES AND 
CONTINUE THE MEETING.  COUNCIL MEMBER BROCKETT SECONDED THE 
MOTION.  THE MOTION PASSED 7:0 AT 11:02 P.M. WITH COUNCIL 
MEMBERS GRANO AND YATES ABSENT. 
 
A public hearing opened at 11:15 p.m.and with no speakers the public 
hearing closed at 11:15 p.m. 
 
COUNCIL MEMBER BROCKETT MOVED TO AUTHORIZE THE CITY 
MANAGER TO EXECUTE AN INTERGOVERNMENTAL AGREEMENT WITH 
BOULDER HOUSING PARTNERS (BHP) IN COLLABORATION WITH THE CITY 
AS THE JOINT MASTER DEVELOPER OF THE CITY-OWNED PROPERTY 
LOCATED ON THE NORTHEAST CORNER OF 30TH AND PEARL STREETS.  
COUNCIL MEMBER YOUNG SECONDED THE MOTION.  THE MOTION PASSED 
7:0 AT 11:16 P.M. WITH COUNCIL MEMBERS GRANO AND YATES ABSENT. 
 

7. MATTERS FROM THE CITY ATTORNEY 
 
8. MATTERS FROM MAYOR AND MEMBERS OF COUNCIL  
 

A.  Mayor pro tem expressions of interest 
  
 Council Member Weaver expressed interest in the position of Mayor Pro 

Tem for 2019. 
 
 The election for mayor pro tem will be held at the December 4, 2019 regular 

meeting. 
 

B. Consideration of a motion to support a draft letter from the Boulder City 
Council to the delegation to continue the special investigation for the 2016 
Election 

 
 The public hearing opened at 11:23 p.m. and with no speakers the public 

hearing closed at 11:23 p.m.  
 

COUNCIL MEMBER CARLISLE MOVED TO SUPPORT THE LETTER FROM THE 
BOULDER CITY COUNCIL TO THE DELEGATION TO CONTINUE THE SPECIAL 
INVESTIGATION FOR THE 2016 ELECTION.  COUNCIL MEMBER MORZEL 

Item 3A-Nov 8 2018 Minutes
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SECONDED THE MOTION.  THE MOTION PASSED 7:0 AT 11:23 P.M. WITH 
COUNCIL MEMBERS GRANO AND YATES ABSENT. 

 
9. DISCUSSION ITEMS 
10. DEBRIEF 
 
11. ADJOURNMENT 
 

THERE BEING NO FURTHER BUSINESS TO COME BEFORE COUNCIL AT THIS TIME, 
BY MOTION REGULARLY ADOPTED, THE MEETING WAS ADJOURNED ON  
NOVEMBER 8, 2018 AT 11:24 P.M. 

 
Approved this 18th day of December 2018. 

 
 

 
  APPROVED BY: 

 
 
___________________________ 
Suzanne Jones, Mayor 

 
 

  

ATTEST: 
 
 
___________________________ 
Lynnette Beck, City Clerk 
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CITY COUNCIL AGENDA ITEM COVER SHEET

MEETING DATE:
December 18, 2018

AGENDA TITLE
Consideration of a motion to authorize the city manager to dispose of permanently affordable
property to a qualified applicant, and to sign all associated agreements

PRIMARY STAFF CONTACT
Leslie Pinkham, Asset Program Manager

REQUESTED ACTION OR MOTION LANGUAGE
Consideration of a motion to authorize the city manager to dispose of permanently affordable
property to a qualified applicant, and to sign all associated agreements

ATTACHMENTS:
Description
Memo and attachments
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CITY OF BOULDER 
CITY COUNCIL AGENDA ITEM 

MEETING DATE: December 18, 2018 

AGENDA TITLE  
Consideration of a motion to authorize the City Manager to dispose of a permanently 
affordable property to a qualified affordable buyer, and to sign all associated 
agreements. 

PRESENTER/S  
Jane S. Brautigam, City Manager  
Kurt Firnhaber, Director of Housing and Human Services 
Leslie Pinkham, Asset Program Manager 
Edy Urken, Homeownership Program Coordinator 

EXECUTIVE SUMMARY 
In August 2018, a home-ownership unit in the affordable housing program located at 
4656 16th Street, Boulder, CO 80304 was sold at foreclosure. During the foreclosure 
process, the City of Boulder Homeownership Program redeemed and now owns the 
property. Work has been completed to rehabilitate the property to safe and habitable 
conditions. The Homeownership Program seeks approval to sell the property to an 
income-qualified buyer. This will allow this home to remain within the City's  
homeownership program. 

STAFF RECOMMENDATION 
Staff recommends that City Council approve the motion to authorize the City Manager to 
dispose of the property known as 4656 16th Street, Boulder, CO 80304 to a qualified 
applicant.  

Suggested Motion Language:  
Staff requests council consideration of this matter and action in the form of the 
following motion: 

Item 3B - Dispose of Permanently Affordable Property
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Consideration of a motion to authorize the City Manager to dispose of the property 
known as 4656 16th Street, Boulder, CO 80304 and to sign all associated agreements. 

 
 
COMMUNITY SUSTAINABILITY ASSESSMENTS AND IMPACTS 
• Economic – The City of Boulder Affordable Homeownership Program is committed 

to making homes in our community available to a variety of people. We offer 
opportunities for homeownership to those with low, moderate, and middle incomes 
for an inclusionary housing landscape across the city. Authorizing the City Manager 
to dispose of 4573 Sunnyside Place to a certified applicant, through the Affordable 
Homeownership Program Fair Selection Process, will provide a property for 
permanently affordable homeownership in the city of Boulder.  

• Environmental - Not applicable to this item.  
• Social - The sale of this home will give an income qualified applicant the opportunity 

to purchase an affordable home in Boulder. 
 

OTHER IMPACTS  
• Fiscal – The redemption and sale of the property known as 4656 16th Street will have 

a neutral budgetary impact to the city organization. The sale of the property will 
generate a positive balance, however those funds must be returned to the originating 
State and Local Funds. The City of Boulder redeemed the property, Certificate of 
Redemption (CRS 38-38-402) Public Trustee Foreclosure Sale No. 17-27782, for 
$260,368.59 earning overbid funds in the amount of $104,337.32 as shown in Table 
A - Property Purchase for an adjusted redemption amount of $156,031.27. The 
property resale figures, shown in Table B: Property Sale, will be set at $170,857.00 
(not including realtor commissions). The property sale will generate $1,325.73 to be 
allocated to originating state and local funds. 

 
Table A - Property Purchase  

 
Redemption Amount 260,368.59  
Overbid Funds  (104,337.32) 
Adjusted Redemption Amount 156,031.27  

 
Table B - Property Sale 

 
Adjusted Redemption Amount (156,031.27) 
Rehabilitation/Other costs (estimated) (13,500.00) 
Property Re-sale Amount 170,857.00 
  

Program Income 1,325.73 
 

• Staff time – Staff time needed to facilitate the property sale would be a part of the 
normal work plan. No additional staff resources would be required. 

 
 

Item 3B - Dispose of Permanently Affordable Property
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BACKGROUND 
In March 2018, the Homeownership Program was notified of the initiation of a 
foreclosure action on the property commonly known as 4656 16th Street.  

 
Legal Description of property commonly known as 4656 16th Street:  
 

Condominium Unit No. 5, according to the Condominium Map for Harmony 
Haven Condominiums, recorded on August 20, 2008 as Reception No. 2950706, 
and as defined by the Declaration of Condominium for Harmony Haven 
Condominiums, recorded on August 20, 2008 as Reception No. 2950707, both 
recorded in the Office of the County Clerk and Recorder, County of Boulder, 
State of Colorado. 

 
Staff attempted to contact the homeowner to prevent foreclosure of the property. In such 
circumstances, staff attempts to assist the owner in understanding if a refinance will avoid 
foreclosure or if the owner can sell the home and leave with equity from the sale. Despite 
staff efforts, the home went forward to foreclosure. The recorded covenant on the home 
allowed the City to redeem the property. The redemption amount paid by the City of 
Boulder was $260,368.59 (Certificate of Redemption (CRS 38-38-402) Public Trustee 
Foreclosure Sale No. 17-27782). 
 
ANALYSIS 
The Division of Housing's mission is to preserve and provide safe, high-quality and 
affordable housing opportunities through collaborative community planning and funding 
of programs. Although, not a typical scenario, the redemption of this property kept it 
within the permanently affordable program, upholding the mission of the program and 
division. The disposal of this property will afford a certified applicant an opportunity to 
own an affordable home in the city. This property will serve applicants who earn 60% of 
the Area Median Income or less. For example, this currently translates to a total 
household income maximum of $52,140 for a household of two, $58,680 for a household 
of three, $65,160 for a household of four, or $70,380 for a household of five. Approval 
from City Council is required to dispose of any City property, § 2-2-8(a) “Conveyance of 
Real Property Interests,” B.R.C. 1981.  
 

Item 3B - Dispose of Permanently Affordable Property
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CITY COUNCIL AGENDA ITEM COVER SHEET

MEETING DATE:
December 18, 2018

AGENDA TITLE
Third reading and consideration of a motion to adopt Ordinance 8295 amending Chapter 7-7,
“Towing and Impoundment,” B.R.C. 1981, to adopt additional regulations on nonconsensual
towing and setting forth related details.     

PRIMARY STAFF CONTACT
Thomas Carr, City Attorney

REQUESTED ACTION OR MOTION LANGUAGE
Motion to adopt on third reading Ordinance 8295 amending Chapter 7-7, “Towing and
Impoundment,” B.R.C. 1981, to adopt additional regulations on nonconsensual towing and
setting forth related details.

ATTACHMENTS:
Description
Memo and Attachments
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CITY OF BOULDER 
CITY COUNCIL AGENDA ITEM 

 
MEETING DATE: December 18, 2018 

 
 
AGENDA TITLE  
 
Third reading and consideration of a motion to adopt Ordinance 8295 amending 
Chapter 7-7, “Towing and Impoundment,” B.R.C. 1981, to adopt additional 
regulations on nonconsensual towing and setting forth related details. 
 

 
 

 
PRESENTERS  
 
Jane S. Brautigam, City Manager 
Thomas A. Carr, City Attorney 
 

 
EXECUTIVE SUMMARY 
 
Over the last several months council members have heard concerns from the community 
regarding towing.  The ability to tow illegally parked vehicles is an important means to 
make sure that limited parking is available for those who need it.  Nevertheless, when a 
vehicle is towed it can have a significant financial impact on the owner.  Towing and 
storage fees can impose a substantial burden on some of the most vulnerable families in 
the community.  Council asked staff to draft an ordinance that would provide some 
protection.  Staff learned that the state already regulates in many of the areas in which 
council expressed an interest in adopting new regulations.  At the initial second reading 
on November 8, 2018 council considered potential amendments.  Council directed the 
city attorney to draft a revised version of the ordinance to include amendments for 
consideration at a continued second reading.  On December 4, 2018 at the continued 
second reading, council passed the proposed ordinance with amendments.  Third reading 
is necessary to adopt the ordinance.  
  

Item 3C- 3rd Rdg Towing Ordinance
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STAFF RECOMMENDATION 
 

 
Suggested Motion Language:  
 
Staff requests council consideration of this matter and action in the form of the 
following motion: 
 
Motion to adopt on third reading, Ordinance 8295 amending Chapter 7-7, “Towing and 
Impoundment,” B.R.C. 1981, to adopt additional regulations on nonconsensual towing 
and setting forth related details.  
 

 
COMMUNITY SUSTAINABILITY ASSESSMENTS AND IMPACTS 
  

• Economic – Parking enforcement promotes economic vitality by providing 
parking for workers and customers for city businesses. 

• Environmental – Lack of available parking can cause drivers to circulate looking 
for parking, increasing the carbon impact from their driving. 

• Social – Unfair towing practices can have a significant financial impact on 
vulnerable members of the community.  Regulating those activities as proposed 
could limit those effects.   

 
OTHER IMPACTS  
 

• Fiscal – No additional resources are expected at this time.  If enforcement of the 
ordinance requires extensive police resources, this may need to be addressed in 
future budgets.    

• Staff time – Staff time is expected to be included in existing work plans. 
 
BOARD AND COMMISSION FEEDBACK 
 
None. 
 
PUBLIC FEEDBACK 
 
Council considered the proposed ordinance at a public hearing on November 8, 2018 at 
which three people spoke.  Staff and council members have met with interested members 
of the industry and the community.   
 
BACKGROUND 
 
Council directed the city attorney to prepare a revised ordinance including amendments, 
which council adopted on second reading.  The amendments were as follows: 
 
1.  Remove the one-hour rule.   
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2.  Phase in a requirement for signs in English and Spanish with a symbol.   
3.  Allow for the release of tools of the trade. 
4.  Eliminate the trust requirement for proceeds of sale. 
5.  Eliminate the 10-mile towing limit. 
6.  Add a provision for reimbursement of mileage for any tow longer than 12 miles. 
7.  Require notice to the owners of towed vehicles within 72 hours. 
 
On December 4, 2018, council considered additional proposed amendments.  Council 
amended the ordinance passed on second reading to include the following provisions: 
 
1.  A requirement that tow companies return any personal property to its owner. 
2.  Eliminate the requirement that signs include Spanish language. 
3.  Require all signs on residential properties with more than 5 tows a year include 
symbols by April 1, 2019 unless there is a change of ownership, external remodel or new 
construction.  
 
Next Steps 
 
During council’s consideration of the proposed ordinance, several ideas arose that council 
considered worthy of additional work to develop for a potential future ordinance.  
Council directed the city attorney to explore these ideas and potentially bring back a new 
ordinance in 2019.  The ideas to be explored are as follows: 
 
1.  Prowling tow trucks. 
 

Both the proposed ordinance and state law require that the property owner provide 
authorization to tow a vehicle.  Under state law a property owner can designate a tow 
company as the owner’s agent.  Rule 6508(a)(I).  Thus, the towing company can 
authorize itself to tow a vehicle as the agent for the property owner.  This provides a level 
of convenience for property owners, but also results in towing companies making the 
decision whether to tow.   

 
2.  Booting. 
 
 Temporarily immobilizing a vehicle can impose a similar impact to towing.  
Council would like to explore regulating this activity.  The Town of Avon currently 
regulates booting.  Avon Municipal Code Chapter 5-12. 
 
3.  Licensing of towing companies by Boulder. 
 

Local licensing would allow the city to have more oversight over towing company 
activities.  It would also provide an added incentive for compliance if license revocation 
or suspension is considered as a sanction for violation of the city’s towing regulations.  
The City and County of Denver licenses towing companies if they are not licensed by the 
PUC.  Denver Municipal Code § 55-186.  The Town of Avon licenses towing companies. 
Avon Municipal Code § 5.12.020. 
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4.  Addressing financial hardship. 
 

Council Member Young has asked the city attorney to explore ways to address the 
challenge faced by members of our community who simply do not have the funds to 
retrieve a vehicle.  This could include requiring release on proof of hardship.   
 
ATTACHMENTS  
 
Attachment A – Ordinance 8295  
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ORDINANCE 8295 
 

AN ORDINANCE AMENDING CHAPTER 7-7, “TOWING AND 
IMPOUNDMENT,” B.R.C. 1981, TO ADOPT ADDITIONAL 
REGULATIONS ON NONCONSENSUAL TOWING AND 
SETTING FORTH RELATED DETAILS. 

 
 BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF BOULDER, 

COLORADO: 

 Section 1.  Section 7-7-5, “Private Towing and Impounding of Vehicle Parked Without 

Authorization on Private Property,” B.R.C. 1981, is amended to read as follows:  

7-7-5. - Private Towing and Impounding of Vehicle Parked Without Authorization on 

Private Property. 

(a) The owner or lessee of real property or an agent authorized by the owner or lessee may cause 
any motor vehicle, parked on such property without the permission of the owner, lessee or 
occupant of the property, to be removed or impounded by a towing carrier, but, except on 
property used as a single-family residence, only if any applicable requirements of subsection 
7-6-14(b), B.R.C. 1981, and subsection (b) of this section have been met. It is not necessary 
that a citation be issued for violation of Section 7-6-14, "Unauthorized Parking Prohibited," 
B.R.C. 1981, for a vehicle to be removed or impounded pursuant to this section.  

(b) Except on property used as a single-family residence, the owner, lessee or occupant of real 
property or an agent thereof, prior to causing the removal and impoundment of a motor vehicle 
from any area set aside for motor vehicle parking on such person's property, shall: 
(1)  pProvide clear notice on signs or pavement markings meeting the requirements of 

paragraph 7-6-14(b)(3), B.R.C. 1981, that unauthorized vehicles will be towed away at 
the owner's expense, including the name and telephone number of each towing company 
authorized to remove any vehicle;  
(A) Provided however, after April 1, 2019, all such signs shall include a symbol 

depicting a tow truck towing a car as set forth in regulations adopted by the city 
manager; and 

(B) The requirements of subsection (A) above shall not apply to commercial non-
residential properties except for external remodel, change of ownership and new 
construction; and  

(C) The requirements of subsection (A) shall not apply to residential properties unless 
there are more than 5 tows in any twelve-month period or there is an external 
remodel, change of ownership or new construction. 

(2) Not receive any payment monetary or otherwise from any towing company.  
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(c) A vehicle parked on private property in violation of Section 7-6-14, "Unauthorized Parking 
Prohibited," B.R.C. 1981, is subject to immediate towing under state law as an abandoned 
vehicle on private property if the provisions of subsection (b) of this section are also met. 
Furthermore, any motor vehicle left unattended on private property for a period of twenty-
four hours or longer without the consent of the owner or lessee of such property or the owner's 
or lessee's legally authorized agent is also subject to immediate towing under state law as an 
abandoned vehicle on private property.  

(d) Vehicles towed pursuant to this section are privately impounded. All actions by the towing 
carrier and others shall be in accordance with and pursuant to the state statutes and regulations 
governing private tows of abandoned vehicles and pursuant to Section 7-7-11, “Towing 
Regulations,” B.R.C. 1981.  

(e) Disputes concerning the propriety of impoundments under this section shall be settled by the 
parties involved in the civil courts, and the city shall not be a proper party defendant in any 
such suit.  

Section 2.  A new Section 7-7-11, “Towing Regulations,” B.R.C. 1981, is added as follows:  

7-7-11. – Towing Regulations. 

(a) The provisions herein are intended to compliment and not supersede the provision of state law 
and regulations governing towing.  If there is a conflict between state law and the provisions 
in this section, state law will control. 

(b) If the owner, authorized operator, or authorized agent of the owner of a motor vehicle that is 
parked without the authorization of the property owner appears in person to retrieve the motor 
vehicle after a tow truck is present and either backed up in alignment with such motor vehicle 
or tow equipment has come into contact with such motor vehicle, but before its removal from 
the property the operator shall release the vehicle without charge. 

(c) A towing carrier shall not tow any motor vehicle, unless one of the following conditions is 
met:  
(1) The towing carrier is directed to perform a tow by a law enforcement officer;  
(2) The towing carrier is requested to perform a tow by the owner, authorized operator, or 

authorized agent of the owner of a motor vehicle; or  
(3) The towing carrier is requested to perform a tow upon the property owner’s authorization, 

in form sufficient under state law.  
(d) A towing company shall not require cash payment for release of a vehicle.  
(e) If a storage facility is not open during normal business hours or a representative does not 

respond within one hour to a request outside of normal business hours, then no towing or 
storage fee may be charged. 

(f) The gate fee, or maximum hourly charge for releasing a vehicle after normal business hours, 
shall not exceed the amount permitted by state law or one-half of the state-permitted tow rate, 
whichever is less.   
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(g) If a vehicle is towed for storage more than twelve miles from where the vehicle was parked 
the towing company shall apply a credit to any invoice in an amount equal to the Internal 
Revenue Service Mileage Rate multiplied by the miles between the place where the vehicle 
was parked and the place of storage. 

(h) No towing company shall operate in the city without a valid motor carrier permit. 
(i) When towing a vehicle, the operator shall record the reason for the tow, the location, the time 

that the vehicle was identified as being parked illegally, the time of the tow, and the make and 
model of the vehicle. 

(j) When towing a vehicle, the operator shall photograph the vehicle in a manner that accurately 
represents the vehicle’s condition prior to towing.     

(k) An operator shall provide notice via certified mail to the registered owner of any towed 
vehicle within the later of 72 hours of the initiation of the tow or the next business day after 
the initiation of the tow.   

(l) An operator shall provide notice to the Boulder Police Department of any vehicle towed 
without the owner’s consent.  Such notice shall include the date, time and place of the tow as 
well as the make, model and license plate of the vehicle.   

(m) Whether on the private property where the tow originates or at the towing carrier’s storage 
lot, a towing company shall not refuse to relinquish personal property.  The towing company 
shall immediately relinquish such items upon demand, without requiring payment and without 
additional charge. 

 Section 3.  This ordinance is necessary to protect the public health, safety, and welfare of 

the residents of the city, and covers matters of local concern. 

 Section 4.  The city council deems it appropriate that this ordinance be published by title 

only and orders that copies of this ordinance be made available in the office of the city clerk for 

public inspection and acquisition. 
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INTRODUCED, READ ON FIRST READING, AMENDED, AND ORDERED 

PUBLISHED BY TITLE ONLY this 16th day of October 2018. 

 
      
       Suzanne Jones 
       Mayor 
 
Attest: 
 
 
Lynnette Beck 
City Clerk 
 
 READ ON SECOND READING, AMENDED AND PASSED this 4th day of December 

2018. 

 
      
       Suzanne Jones 
       Mayor 
 
Attest: 
 
 
Lynnette Beck 
City Clerk 
 

READ ON THIRD READING, PASSED AND ADOPTED this 18th day of December 

2018. 

 
      
       Suzanne Jones 
       Mayor 
 
Attest: 
 
 
Lynnette Beck 
City Clerk 
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CITY COUNCIL AGENDA ITEM COVER SHEET

MEETING DATE:
December 18, 2018

AGENDA TITLE
Introduction, first reading and consideration of a motion to order published by title only,
Ordinance 8304 amending the short-term rental licensing requirements by amending Chapter
10-3, “Rental Licenses,” B.R.C. 1981, to add a requirement that operators of short-term
rentals annually certify that the property is the operator’s principal residence; adding an
associated fee to Section 4-20-18, “Rental License Fee,” B.R.C. 1981, and setting forth
related details. 

PRIMARY STAFF CONTACT
Thomas Carr, City Attorney

REQUESTED ACTION OR MOTION LANGUAGE
Motion to introduce and order to published by title only Ordinance 8304 amending the short-
term rental licensing requirements by amending Chapter 10-3, “Rental Licenses,” B.R.C.
1981, to add a requirement that operators of short-term rentals annually certify that the
property is the operator’s principal residence; adding an associated fee to Section 4-20-18,
“Rental License Fee,” B.R.C. 1981, and setting forth related details. 

ATTACHMENTS:
Description
Memo and Attachments
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CITY OF BOULDER 
CITY COUNCIL AGENDA ITEM 

 
MEETING DATE: December 18, 2018 

 
 
AGENDA TITLE  
 
Introduction, first reading and consideration of a motion to order published by title 
only, Ordinance 8304 amending the short-term rental licensing requirements by 
amending Chapter 10-3, “Rental Licenses,” B.R.C. 1981, to add a requirement that 
operators of short-term rentals annually certify that the property is the operator’s 
principal residence; adding an associated fee to Section 4-20-18, “Rental License Fee,” 
B.R.C. 1981, and setting forth related details.   
 

 
 

 
PRESENTERS  
 
Jane S. Brautigam, City Manager 
Thomas A. Carr, City Attorney 
Mary Ann Weideman, Acting Director, Public Works 
Trish Jimenez, Deputy Director of Public Works for Development Services 
Sara Easton, Administrative Services Manager 
Jonathan Bergelin, Code Compliance Supervisor 
 

 
EXECUTIVE SUMMARY 
 
On August 29, 2018 the council gave a “Nod of Five” for staff to prepare a change to the 
short-term rental licensing regulations to require annual certification of principal place of 
residence.  The proposed would add a new subsection (o) to Section 10-3-19, requiring 
annual certification of principal residence on a form provided by the city manager.  The 
proposed ordinance would also amend Section 4-20-18 to impose a fee to pay the cost of 
processing and enforcing the annual certification.   
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STAFF RECOMMENDATION 
 

 
Suggested Motion Language:  
 
Staff requests council consideration of this matter and action in the form of the 
following motion: 
 
Motion to introduce and order to published by title only Ordinance 8304 amending the 
short-term rental licensing requirements by amending Chapter 10-3, “Rental Licenses,” 
B.R.C. 1981, to add a requirement that operators of short-term rentals annually certify 
that the property is the operator’s principal residence; adding an associated fee to 
Section 4-20-18, “Rental License Fee,” B.R.C. 1981, and setting forth related details.   
 

 
COMMUNITY SUSTAINABILITY ASSESSMENTS AND IMPACTS 
 

• Economic:  Short-term rentals provide additional income for Boulder residents.   
• Environmental:  Not applicable. 
• Social:  Less expensive travel is an important social benefit.  Short-term rentals 

provide additional opportunities for visitors to Boulder.  Short-term rentals can 
remove housing stock from the long-term rental market.  Boulder’s requirement 
of owner occupancy was intended to limit this effect.    

 
OTHER IMPACTS 
 

• Fiscal-Budgetary:  The proposed fee is intended to cover the cost of certification 
and enforcement. 

• Staff Time:  An additional 0.60 FTE at $52,000 would be required to support the 
administration and enforcement of the proposed changes.  A subsequent budget 
appropriation and FTE funded by additional revenue would be requested as part 
of the first budget supplemental in 2019.   

 
BOARD AND COMMISSION FEEDBACK 
 
None. 
 
PUBLIC FEEDBACK 
 
None.   
 
BACKGROUND 
 
On September 29, 2015, the city council adopted ordinance 8050 legalizing short-term 
rentals in Boulder under certain conditions, including a requirement that the property be 
the owners’ principal residence.  Ordinance 8050 did not define “principal residence.” 
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After adoption, council received numerous complaints about short-term rentals run by 
absentee owners.  One problem was couples who would claim different principal 
residences.  After receiving substantial community feedback, council passed ordinance 
8154 on November 10, 2016, defining principal residence as follows: 
 

Principal residence means the dwelling unit in which a person resides for 
more than one-half of the year. However, if (1) the entire unit is offered 
and available for rental for more than twenty days in any month; or, (2) 
the person owns another dwelling unit that is not licensed for long term 
rental; (3) the person's spouse or domestic partner has a different principal 
residence; (4) the person's driver's license, voter registration or any 
dependent's school registration shows a different residence address, or (5) 
the Boulder County Assessor lists a mailing address different from the 
dwelling unit address it shall be presumed that the dwelling unit in 
question is not a principal residence. Provided, however, no presumption 
shall apply in any criminal proceeding. 

 
Enforcement 
 
In addition to the code changes, council directed staff to undertake an aggressive 
enforcement program.  The city hired a full-time employee whose sole responsibility is 
short-term rental enforcement.  Another employee supports long-term rental enforcement.  
These employees proactively enforce the city’s rules by monitoring advertisements and 
checking county real property records.  Hiring dedicated staff allowed the city to move 
from a complaint-based enforcement effort to a more proactive approach.  Since 2015, 
most enforcement actions have been initiated proactively by city staff.  The following is a 
breakdown of short-term rental enforcement actions over the last few years: 
 
Year New Cases Closed Cases Closed Cases 

(no violation) 
Open Cases 

2016 173 
(147 Proactive) 

167 1 6 

2017 426  
(376 Proactive) 

420 1 6 

2018 YTD 
(1/1/2018-
12/6/2018) 

329 
(300 Proactive) 

246 14 83 

 
There are over 100 short-term rental advertising platforms, each with thousands of 
listings.  Most platforms encourage or require hosts to be vague about their property’s 
location.  This makes enforcement very difficult since enforcement cannot begin until the 
property and property owner have been identified.  Identifying a property requires staff to 
compare photos from the advertisement with angles from street views, cross reference 
social media platforms, and physically drive to the neighborhood to find the actual 
property.  Once the property is identified, staff needs to determine who the host is in 
relation to the property.  Are they the owner, a tenant, or property manager?  If they are 
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the owner, do they live onsite, and if so, for how much of the year?  Collecting this 
information only establishes the basis for the compliance case.  Once staff verifies this 
information, the enforcement process begins with a notice of violation and continues with 
additional notices assessing civil penalties and potentially criminal summons to achieve 
compliance.   
 
These steps are taken in every case.  Thus, with 426 cases in 2017, efficient use of staff 
time is important.  During an investigation, staff can uncover a variety of violations, such 
as renting without a license, renting a property that is not the operator’s principal 
residence, or renting a leased property.  Based on staff’s experience, it has become clear 
that many short-term rental operators are not willing to adhere to the requirements that 
they agreed to when they signed the required statements and submitted their license 
applications, or, they simply fail to obtain a license at all.  In any enforcement case, the 
city has the burden of proving that the property is being used in violation of the short-
term rental requirements.  This is particularly difficult when addressing cases involving 
the question whether the property is the owner’s principal residence.  In such cases, the 
city must prove, generally through circumstantial evidence, that a person is not living at a 
particular location.  It is always difficult to prove a negative.   
 
Staff is seeking to augment its enforcement program to make the process more efficient 
by using a web-based tool that will connect advertisements with the actual property 
addresses and record whatever information is available online to catalog the rental history 
of the property.  This program continually identifies properties across the different 
platforms and catalogs the activity.  Once implemented, staff will spend less time 
investigating each property’s identity and can move straight to the enforcement process.  
The live record of rental history for each property will help staff identify how much of 
the year the property was rented versus owner-occupied.  Although the program is 
expected to help reduce the amount of time spent during each investigation it will likely 
also increase the number of cases by identifying more properties that are in violation. 
Staff has reviewed the products from three different service providers and identified the 
service that best meets the needs of all departments involved.  The service contract has 
recently been finalized for purchase and staff is actively working with the vendor to 
implement the new system.  Staff’s recommendation is that such a system be 
implemented to improve enforcement before requiring annual affidavits.   
 
There are currently 864 active short-term rental licenses in the city with an additional 250 
new applications estimated annually.  Many proactive cases are expected to be identified 
due to licenses not being renewed on time based on staff’s experience with long term 
rentals.  It is difficult to estimate what impact renewals will have because short-term 
rentals have not been licensed for a full 4-year term.  The first renewal year will be 2020.  
If affidavits are required annually staff expects an increase in violations that will need to 
be investigated and resolved by compliance staff every year.  Based on data from the 
long-term rental program, staff estimates that approximately 25% of short-term rental 
licenses due for renewal may result in a compliance case due to incomplete applications, 
no response to renewal notices, or not meeting program requirements.  Staff spends an 
average of 2.5 hours per case which translates to approximately 700 hours on an annual 
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basis.  This is the time equivalent of a .35 FTE.  A fee sufficient to cover this 
enforcement cost would be approximately $27 per affidavit. 
 
The annual affidavits may help to raise suspicion on some properties that are not 
operating in compliance with the principal residency requirement, but it will not assist 
staff in investigating the case to meet the burden of proof necessary to resolve the 
violation and may result in unintended violations on properties that would otherwise be in 
compliance. 
 
Administration 
 
Staff members responsible for processing short-term rental applications also manage 
long-term rental licenses, cooperative housing rental licenses, the SmartRegs program 
and contractor licenses.  Staff estimates that it takes 30 minutes on average to process an 
affidavit, which includes staff time spent notifying customers, answering customers’ 
questions, making changes in EnerGov, and working with code compliance staff.  Thus, 
processing an additional 1,114 affidavits each year would take approximately 550 hours.  
This is the time equivalent of a 0.25 FTE.  A fee sufficient to cover this administrative 
cost would be approximately $20 per affidavit.   
 
The fee required to cover the total cost for both administration and enforcement would be 
$47per affidavit and is included as part of the proposed ordinance.  
 
ATTACHMENTS  
 
Attachment A – Proposed Ordinance 8304 

Item 3D- 1st Rdg short-term rental annual certification ordinance
City Council Meeting Page 31 of 244



 

K:\CCAD\o-8304 - 1st Rdg-2329.docx 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

 

 

ORDINANCE 8304 
 

AN ORDINANCE AMENDING THE SHORT-TERM RENTAL 
LICENSING REQUIREMENTS BY AMENDING CHAPTER 10-
3 “RENTAL LICENSES,” B.R.C. 1981, TO ADD A 
REQUIREMENT THAT OPERATORS OF SHORT-TERM 
RENTALS ANNUALLY CERTIFY THAT THE PROPERTY IS 
THE OPERATOR’S PRINCIPAL RESIDENCE; ADDING AN 
ASSOCIATED FEE TO SECTION 4-20-18, “RENTAL LICENSE 
FEE,” B.R.C. 1981, AND SETTING FORTH RELATED 
DETAILS. 

BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF BOULDER, 

COLORADO: 

Section 1.  Section 4-20-18, “Rental License Fee,” B.R.C. 1981, is amended to read as 

follows: 

4-20-18. - Rental License Fee. 

The following fees shall be paid before the city manager may issue a rental license or 
renew a rental license: 

(a) Dwelling and Rooming Units: $105 per building. 
(b) Accessory Units: $105 per unit. 
(c) For any rental license or renewal of a rental license that has not passed an inspection 

demonstrating compliance with Chapter 10-2, "Property Maintenance Code" Energy 
Efficiency Requirements as of December 31, 2017: $100 per rental license. 

(d) To cover the cost of investigative inspections, the city manager will assess to 
operators a $250 fee per inspection, where the city manager has performed an 
investigative inspection to ascertain compliance with or violations of this chapter. 

(e) For an annual certification of principal residence: $47. 

Section 2.  Section 10-3-19, “Short Term Rentals,” B.R.C. 1981, shall be amended to add 

a new subsection (o) as follows: 

10-3-19. – Short Term Rentals.  
 

(o) Any licensee that has submitted a sworn statement pursuant to paragraphs (c)(1) or (2) 
of this section as part of its original application shall complete the following each year 
within thirty days of the anniversary of the issuance of the short-term rental license: 
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(1) Submit a sworn statement meeting the requirements of paragraphs 10-3-19(c)(1) 
or (2), B.R.C. 1981, affirming that the licensed dwelling unit continues to be the 
applicant or the applicant’s principal beneficiary’s principal residence; and 

(2) Pay the fee described in Section 4-20-18, “Rental Licensing Fees,” B.R.C. 1981.  

Section 3.  The implementation date for this ordinance will be March 15, 2019. 

Section 4.  This ordinance is necessary to protect the public health, safety, and welfare of  

the residents of the city and covers matters of local concern. 

Section 5.  The City Council deems it appropriate that this ordinance be published by title 

only and orders that copies of this ordinance be made available in the office of the city clerk for 

public inspection and acquisition. 

INTRODUCED, READ ON FIRST READING, AND ORDERED PUBLISHED BY 

TITLE ONLY this 18th day of December 2018. 

 
 

____________________________________ 
Suzanne Jones 
Mayor 

 
Attest: 
 
 
____________________________ 
Lynnette Beck 
City Clerk 
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READ ON SECOND READING, PASSED AND ADOPTED this 15th day of January 

2019. 

 
 

____________________________________ 
Suzanne Jones 
Mayor 

 
Attest: 
 
 
____________________________ 
Lynnette Beck 
City Clerk 
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CITY COUNCIL AGENDA ITEM COVER SHEET

MEETING DATE:
December 18, 2018

AGENDA TITLE
Second reading and consideration of a motion to adopt Ordinance 8301 annexing a 1.29 acre
(56,309 square-foot) enclave property located at 2140 – 2150 Tamarack Avenue with an
initial zoning designation of Residential Estate (RE) (LUR2017-00092)

PRIMARY STAFF CONTACT
Elaine McLaughlin, Senior Planner

REQUESTED ACTION OR MOTION LANGUAGE
Second reading and consideration of a motion to adopt Ordinance 8301 annexing a 1.29 acre
(56,309 square-foot) enclave property located at 2140 – 2150 Tamarack Avenue with an
initial zoning designation of Residential Estate (RE) (LUR2017-00092)

ATTACHMENTS:
Description
Memo and Attachments
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CITY OF BOULDER 
CITY COUNCIL AGENDA ITEM 

 
MEETING DATE: December 18, 2018 

 
 
AGENDA TITLE: 
Second reading and consideration of a motion to adopt Ordinance 8301 annexing a 1.29 acre 
(56,309 square-foot) enclave property located at 2140 – 2150 Tamarack Avenue with an 
initial zoning designation of Residential Estate (RE) (LUR2017-00092). 
 
Applicant: Scott, Cox and Associates 
Owner: Stephen D. Tebo 
 
 
PRESENTER/S  
Chris Meschuk, Assistant City Manager/Interim Director of Planning  
Charles Ferro, Development Review Manager 
Elaine McLaughlin, Senior Planner 
Shannon Moeller, Planner II 
 
EXECUTIVE SUMMARY 
This item is related to a request to annex a 1.29 acre (56,309 square-foot) enclave 
property into the City of Boulder with an initial zoning of Residential Estate (RE) 
consistent with the Boulder Valley Comprehensive Plan (BVCP). The site is in Area II 
and is eligible for annexation. Further development potential exists on the property.  The 
applicant has requested annexation to connect to city services. Refer to Attachment A, 
Annexation Map. Refer to Attachment B for the Annexation Petition. 
 
On Nov. 8, 2018, council adopted a resolution finding the annexation petition in compliance 
with state statutes and establishing Dec. 18, 2018, as the date for second reading of the 
annexation ordinance. Council also considered the first reading of the ordinance on  
Nov. 8, 2018 to annex and initially zone the property.  
 
Planning Board reviewed the proposed annexation and initial zoning on Oct. 18, 2018 and 
recommended City Council approved the annexation subject to conditions. A summary of the 
board’s discussion and recommendation on the annexation can be found below under “Board 
and Commission Feedback.” 
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The property is an enclave with 100 percent contiguity to city limits. The applicant has 
requested that the annexation follow the unilateral process allowed by section 31-12-106, 
C.R.S., which states that no public hearing shall be required for the annexation of enclaves 
entirely contained with the boundaries of a municipality. However, it is council’s discretion to 
hold a public hearing even though none is required. Ordinance 8301 to annex the property is 
provided in Attachment C. 
  
STAFF RECOMMENDATION 
 
Suggested Motion Language:  
 
Staff requests council consideration of this matter and action in the form of the following 
motion: 
Motion to adopt Ordinance 8301 annexing a 1.29 acre (56,309 square-foot) enclave property 
located at 2140 – 2150 Tamarack Ave. with an initial zoning of Residential Estate (RE) 
(LUR2017-00092). 
 
COMMUNITY SUSTAINABILITY ASSESSMENTS AND IMPACTS 
 

• Economic - It is in the interest of the city to annex enclave properties in the county. 
The additional units add to the tax base of the community. The property is located in 
an area where adequate public services and facilities presently exist, reducing the need 
for additional public investment.  

• Environmental - There are environmental benefits of having properties connected to 
city utilities, including the avoidance of the potential impacts of independent system 
failures.  While the applicant is already connected to city sewer via a previously 
approved out of city utility agreement, the water well is shallow and has become 
unreliable. The annexation will improve quality of life by providing the critical public 
health benefit of safe and quality drinking water and reducing the public health threat 
that can occur from failing water well. 

• Social - The property has subdivision potential for one additional lot and unit. If such a 
unit is constructed, the property will provide community benefit through the 
contribution of two times the Inclusionary Housing cash-in-lieu (CIL) amount into the 
city’s Affordable Housing Fund at the time of building permit issuance. 

 
OTHER IMPACTS  
 

• Fiscal - City services are existing and available to this site.  All development will be 
subject to city development fees including payment of Storm Water, Flood 
Management, and utility Plant Investment Fees (PIFs).  

• Staff time - Processing of the annexation application is within normal staff work plans. 
Utilizing the process allowed by section 31-12-106, C.R.S., which states that no public 
hearing shall be required for the annexation of enclaves entirely contained with the 
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boundaries of a municipality, will eliminate staff time spent preparing for a public 
hearing. 

 
BOARD AND COMMISSION FEEDBACK 
 
Boulder County Commission: Annexations are subject to county referral prior to City Council 
action. The county has reviewed the request and has not objected to the proposal. 
 
City Council: On Nov. 8, 2018, the City Council approved the first reading of Ordinance 8301 
on consent.  No further information or clarification was requested by the City Council at that 
time. 
 
Planning Board:  On Oct. 18, 2018, the Planning Board reviewed the proposed annexation and 
initial zoning request and made a motion to recommend City Council approve the annexation 
with additional conditions. The Board agreed that the proposal would be consistent with the 
city’s annexation and BVCP policies; and that Residential Estate (RE) is appropriate as the 
initial zoning for the property as it is consistent with the BVCP and North Boulder 
Subcommunity Plan land use designations of Low Density Residential and Estate Residential 
respectively.  On a motion by C. Gray, seconded by H. Zuckerman, the Planning Board 
voted 7-0 to recommend to City Council approval of the proposed annexation with initial 
zoning of Residential Estate (RE) pertaining to request No. LUR2017-00092, incorporating 
this staff memorandum as findings of fact, subject to the recommended conditions of approval 
for the annexation as provided for in the Annexation Agreement in Attachment D.   Further, 
on a motion by B. Bowen, seconded by H. Zuckerman, the Planning Board voted 6-1 (J. 
Gerstle opposed) to further recommend to City Council to allow each property within the 
annexation up to two detached or attached ADUs per property and to modify the language in 
the Design Guidelines to say the primary entrances of the principle structures need to face the 
street (the entrances of other structures on the property are would, in turn, not be required to 
face the street). 
 
PUBLIC FEEDBACK 
Required public notice was given in the form of written notification mailed to all property 
owners within 600 feet of the subject site and a sign posted on the property for at least  
10 days. Thus, all notice requirements of section 9-4-3, B.R.C. 1981 have been met. One 
public comment regarding the request was received and is provided in Attachment E. 
 
BACKGROUND 
 
Existing Site / Site Context. As shown in Figure 1, Aerial Photo, the site is located on the 
south side of Tamarack Avenue, east of 19th Street, and north of Fourmile Canyon Creek, 
within the North Boulder Subcommunity and the Crestview East neighborhood. It is a 
developed property with an existing duplex and several accessory structures; surrounding 
properties include single-family detached residential to the west, north, and east. 
 
The property to the south is an outlot which contains a portion of the Fourmile Canyon Creek 
and associated conveyance and high-hazard zone areas.  The overall size of the property is 
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Figure 2:  BVCP Planning Areas 

Figure 1: Aerial Photo of Site and Surroundings 

Figure 3:  BVCP Land Use Designation 

56,309 square feet (1.29 acres). As part 
of the annexation, the city is requiring 
dedication of 18,722 square-foot (0.43 
acre) flood conveyance and drainage 
easement associated with Fourmile 
Canyon Creek.  
 
As seen in Figure 2, the property is an 
enclave in Planning Area II entirely 
surrounded by properties within 
Boulder city limits (Planning Area I). 
Area II is described as “now under 
county jurisdiction, where annexation 
to the city can be considered consistent 
with policies 1.07 Adapting to Limits 
on Physical Expansion, 1.09 Growth 
Requirements and 1.16 Annexation. 
New urban development may only 
occur coincident with the availability of 
adequate facilities and services and not 
otherwise.”  
 
As seen in Figure 3, the Boulder Valley 
Comprehensive Plan (BVCP) land use 
designation for the majority of the 
property and surrounding residential 
properties is LR (Low Density 
Residential), which is described as: 
 

“Characteristics and Locations: LR 
is the most prevalent land use 
designation in the city, covering the 
primarily single-family home 
neighborhoods, including the historic 
neighborhoods and Post-WWII 
neighborhoods.” 
 
“Uses: Consists predominantly of 
single-family detached units. BVCP 
Density/Intensity: 2 to 6 dwelling 
units per acre.” 

 
There is a small portion in the southwest 
corner that is designated as Open Space–
Other, which follows Fourmile Canyon 
Creek. Per the BVCP, “Open Space–
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Figure 4:  Existing Zoning Designations 

Other land use designations were given to some private properties prior to 1981, which the city 
and county would like to preserve for open space purposes.” 
 
In the case of the subject property, the OS-O designation is intended to help preserve the natural 
qualities of the adjacent drainageway and to prevent further encroachment on the floodplain.  As 
such, the OS-O designation would not affect the zoning of the parcel. 
 
The applicant has proposed annexation 
with an initial zoning designation of RE, 
Residential - Estate. RE zoning is 
defined in 9-5-2(c)(1)(A), B.R.C. 1981 
as “Single-family detached residential 
dwelling units at low to very low 
residential densities.” As seen in Figure 
4, the surrounding properties on all sides 
are also zoned RE. 
 
The property is subject to the North 
Boulder Subcommunity Plan (NBSP) 
and is within the Crestview East 
neighborhood. The plan provides the 
following Crestview East Annexation 
Goals: 
 
Crestview East Annexation Goals 

• Create permanently affordable and diverse housing. 
• Develop minimum densities in the MR and LR zones. 
• Create new development in a pattern that supports walkability and good community 

design. Provide connections as shown on the Transportation Plan, plus at least one 
additional north-south street and east-west alleys in the MR and LR zones. 

• Consider transfers of development (TDR) from other, less centrally located areas. 
• Consider neighborhood consensus, in balance with other annexation goals. 
• Help defray the property owners’ costs of annexation. 

 
New buildings will be subject to design guidelines in support of the NBSP Development 
Guidelines for All Neighborhoods (refer to section 19 of Attachment C, Annexation 
Agreement). The guidelines state that front entryways should face the street and that garage 
doors shall be set back a minimum of 20 feet from the primary plane of the homes. Any new 
structures would be subject to the city’s compatible development standards as well as the city’s 
solar access requirements.   
 
Project Description  
The applicant is requesting annexation into the City of Boulder with Residential – Estate (RE) 
zoning.  Additional development potential exists under the proposed zoning, which requires a 
minimum of 15,000 square feet of lot area to be provided per dwelling unit per Table 8-1 
“Intensity Standards”, B.R.C. 1981. The overall size of the property is 56,309 square feet (1.29 
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acres). As part of the annexation, the city is requiring dedication of 18,722 square-foot (0.43 
acre) flood conveyance and drainage easement (refer to Attachment A, Exhibit B for a map) 
associated with the floodplain of Fourmile Canyon Creek which covers the southern portion of 
the property. As the area of the site that is within the flood conveyance zone/easement is not 
developable, the property could reasonably be subdivided and redeveloped as two lots, with a 
total of two single-family detached homes. Should the applicant pursue an amendment to the 
existing flood mapping at a later date and successfully remove the conveyance zone and 
associated easement, the property could then potentially be subdivided and redeveloped as no 
more than three lots, with a total of three single-family detached homes. 
 
ANALYSIS 
Staff finds the proposal consistent with State annexation laws, in particular, section 31-12-
106(1), C.R.S., the city’s regulations, policies, and guidelines.  A discussion of staff’s analysis 
follows:  
 
1. Compliance with State Annexation Statutes 
 

The applicant has requested that the annexation follow the unilateral process allowed by 
section 31-12-106, C.R.S., which states that no public hearing shall be required for the 
annexation of enclaves entirely contained with the boundaries of a municipality. However, it 
is noted that it is at council’s discretion to hold a public hearing.  Staff has reviewed the 
request for compliance with the requirements in section 31-12-106, C.R.S., and finds that the 
application is consistent with this section, as affirmed by the criteria below: 

 
• The enclave has been surrounded by municipal boundaries for no less than three years.  

 
The property has been an enclave for more than three years. It became an enclave, 
completely surrounded by the City of Boulder, in 1992. 
 

• All public rights-of-way adjacent to the enclave are within the municipal boundary and 
are adjacent to land within the municipal boundary on the side of the right-of-way 
opposite to the enclave.  
 
The enclave is bordered by the Tamarack Avenue right-of-way which is within the 
municipal boundary.  
 

• All territory surrounding the enclave was annexed prior to December 19, 1980 or was 
annexed in compliance with section 30 of article II of the state constitution.  
 
Territories surrounding the enclave were annexed in compliance with Section 30 of 
article 22 of the state constitution.   
 

• The population of enclave does not exceed one hundred person or fifty acres.  
 
The enclave, when annexed with an initial zoning of Residential Estate (RE) would have 
a population consistent with city occupancy standards on a 1.29 acre property. 
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Staff has found that the proposed annexation is compliant with the state provisions for 
annexation located in Section 31-12-101 et seq., C.R.S. 

 
2. Compliance with City Policies 

The Annexation of land must be consistent with the BVCP policies concerning annexation 
under policy 1.16 as follows: 

 
a) Annexation will be required before adequate facilities and services are furnished. 

 
The property is part of the Northern Colorado Water Conservation District (NCWCD) 
and the NCWCD Municipal Subdistrict.  Per the draft annexation agreement, prior to 
utility connection, the property owner would be required to pay applicable excise 
taxes and fees, plant investment fees and connection and inspection fees. Connection 
will only occur if the annexation is approved by City Council in accordance with the 
Annexation Agreement (refer to Attachment D). 
 

b) The city will actively pursue annexation of county enclaves, Area II properties 
along the western boundary, and other fully developed Area II properties. 
County enclave means an unincorporated area of land entirely contained within 
the outer boundary of the city. Terms of annexation will be based on the amount 
of development potential as described in (c), (d), and (e) of this policy. 
Applications made to the county for development of enclaves and Area II lands 
in lieu of annexation will be referred to the city for review and comment. The 
county will attach great weight to the city’s response and may require that the 
landowner conform to one or more of the city’s development standards so that 
any future annexation into the city will be consistent and compatible with the 
city’s requirements. 
 
The property is a county enclave within Planning Area II and is eligible for 
annexation and city utility services. 
 

c) Annexation of existing substantially developed areas will be offered in a manner 
and on terms and conditions that respect existing lifestyles and densities. The city 
will expect these areas to be brought to city standards only where necessary to 
protect the health and safety of the residents of the subject area or of the city. The 
city, in developing annexation plans of reasonable cost, may phase new facilities 
and services. The county, which now has jurisdiction over these areas, will be a 
supportive partner with the city in annexation efforts to the extent the county 
supports the terms and conditions being proposed. 
 
The property is an enclave surrounded by land within the city boundary. It is 
surrounded on the north, south, east, and west by land with RE zoning. Under the 
proposed RE zoning, additional development potential exists on the site. Such a 
development would result in a similar density and lot configuration to the residential 
properties adjacent to the site of: one dwelling unit per a minimum lot area of 15,000 
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square feet.  Then, Per Table 8-3 “Maximum Floor Area Ratio for Residential Land 
Uses” B.R.C. 1981 and because of the existing flood conveyance zone, the 
approximately 56,309 square-foot property could reasonably be subdivided into two 
lots, for a total of two dwelling units. The applicant will be responsible for bringing the 
property to city standards with regards to facilities and services after annexation.  
 

d) In order to reduce the negative impacts of new development in the Boulder 
Valley, the city will annex Area II land with significant development or 
redevelopment potential only if the annexation provides a special opportunity or 
benefit to the city. For annexation considerations, emphasis will be given to the 
benefits achieved from the creation of permanently affordable housing. Provision 
of the following may also be considered a special opportunity or benefit: receiving 
sites for transferable development rights (TDRs), reduction of future employment 
projections, land and/or facilities for public purposes over and above that 
required by the city’s land use regulations, environmental preservation, or other 
amenities determined by the city to be a special opportunity or benefit. Parcels 
that are proposed for annexation that are already developed and which are 
seeking no greater density or building size would not be required to assume and 
provide that same level of community benefit as vacant parcels unless and until 
such time as an application for greater development is submitted. 
 
The development potential on this property under RE zoning, and based on the 
existing flood conveyance zone, would be one additional lot of a minimum of 15,000 
square feet per dwelling unit.  If the applicant pursues a change to the current flood 
mapping and successfully removes the site from the conveyance zone, a third lot could 
be added.  Per the city’s annexation guidelines, community benefit is required to be 
provided for each new dwelling unit in the form of two times the cash contribution in 
lieu of providing affordable housing, set forth in Chapter 9-13, B.R.C. 1981, or a deed 
restrictions consistent with the standards of Chapter 9-13.  Payment of such amount 
would be due prior to issuance of a building permit for a new dwelling unit.  A 
condition has been included in the annexation agreement consistent with the 
annexation guidelines.   
 

e) Annexation of substantially developed properties that allows for some additional 
residential units or commercial square footage will be required to demonstrate 
community benefit commensurate with their impacts. Further, annexations that 
resolve an issue of public health without creating additional development impacts 
should be encouraged. 
 
Additional development potential exists on the site. The annexation will provide water 
service to the property (in addition to the existing city sewer service). Water service 
provides a public health benefit by providing safe and quality drinking water to the 
property. The proposal will also provide for community benefit by contributing two 
times the Inclusionary Housing cash-in-lieu amount for each new dwelling unit, as 
described above. 
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f) There will be no annexation of areas outside the boundaries of the Boulder Valley 

Planning Area, with the possible exception of annexation of acquired open space. 
 
Not applicable; the property is within Comprehensive Planning Area II, which makes 
the area eligible for annexation. 
 

g) Publicly owned property located in Area III and intended to remain in Area III 
may be annexed to the city if the property requires less than a full range of urban 
services or requires inclusion under city jurisdiction for health, welfare and 
safety reasons. 
 
Not applicable; the property is privately owned and within Comprehensive Planning 
Area II. 
 

h) The Gunbarrel Subcommunity is unique because the majority of residents live in 
the unincorporated area and because of the shared jurisdiction for planning and 
service provision among the county, the city, the Gunbarrel Public Improvement 
District and other special districts. Although interest in voluntary annexation has 
been limited, the city and county continue to support the eventual annexation of 
Gunbarrel. If resident interest in annexation does occur in the future, the city and 
county will negotiate new terms of annexation with the residents. 
 
Not applicable; the property is not within the Gunbarrel Subcommunity. 

 
3. Land Use Designation and Initial Zoning 
 

Initial zoning must be consistent with the goals and land use map designation of the BVCP 
and Section 9-2-18, Zoning of Annexed Land, B.R.C. 1981.  The proposed zoning of 
Residential Estate (RE) is defined in in Section 9-5-2(c), B.R.C. 1981 as “single-family 
detached residential dwelling units at low to very low residential densities.”  The property 
is surrounded on the north, south, east, and west by land with RE zoning.  
 
The BVCP Land Use map identifies the property and the surrounding areas to the north, 
east, and south as “Low Density Residential” with a planned density of “two to six units 
per acre.” The property directly south has a BVCP land use designation of Open Space-
Other.  If the proposed annexation is subdivided, it would establish a density of 
approximately two dwelling units per acre, consistent with BVCP-defined low density 
development. Should the applicant pursue an amendment to the existing flood mapping at 
a later date and successfully removes the conveyance zone and associated easement, the 
property could then potentially be subdivided and developed as no more than three lots, 
with a total of three single-family detached homes.  Further, if such development is 
pursued, a subdivision plat would be required to create a buildable lot for each dwelling 
unit.  Subdivisions are subject to the standards of Chapter 12, “Subdivision”, B.R.C. 1981 
and subject to Planning Board call-up.  Staff finds that the requested RE zoning for the 
property is appropriate and consistent with neighboring lots within the city and consistent 
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with the underlying BVCP land use designation of Low Density Residential, and 
therefore, is an appropriate zoning district for the site. 

 
4. Terms of Annexation 
 
The annexation conditions provided on Attachment D include the following terms: 

 
• Payment of plant investment fees and all applicable utility connection inspection fees 

prior to utility connection; 
 

• Payment of twice the applicable cash-in-lieu amount as required by Chapter 9-13, 
“Inclusionary Housing,” B.R.C. 1981 for the additional dwelling unit prior to building 
permit issuance; and 
 

• New buildings will be subject to design guidelines in support of the plan’s 
Development Guidelines for All Neighborhoods. The guidelines state that front 
entryways should face the street and that garage doors shall be set back a minimum of 
20 feet from the primary plane of the homes. A recommendation by Planning Board 
was added that primary entrances for principal structures must face the street. Any 
new structures would be subject to the city’s compatible development standards as 
well as the city’s solar access requirements.   

 
 

ATTACHMENTS 
A. Annexation Map 
B. Annexation Petition 
C. Ordinance 8301 
D. Annexation Agreement 
E.  Public Comments 
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Attachment A - Annexation Map 
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Attachment B - Annexation Petition 
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Attachment B - Annexation Petition 
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Attachment B - Annexation Petition 
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Attachment B - Annexation Petition 
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Attachment B - Annexation Petition 
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Attachment B - Annexation Petition 
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ORDINANCE 8301 

AN ORDINANCE ANNEXING TO THE CITY OF BOULDER 
APPROXIMATELY 56,309 SQUARE FEET OF LAND 
GENERALLY LOCATED AT 2140 - 2150 TAMARACK 
AVENUE, WITH AN INITIAL ZONING CLASSIFICATION OF 
RESIDENTIAL ESTATE (RE) AS DESCRIBED IN CHAPTER 
9-5, "MODULAR ZONE SYSTEM," B.R.C. 1981; AMENDING
THE ZONING DISTRICT MAP FORMING A PART OF SAID
CHAPTER TO INCLUDE SAID PROPERTY IN THE ABOVE-
MENTIONED ZONING DISTRICT; AND SETTING FORTH
RELATED DETAILS.

THE CITY COUNCIL OF THE CITY OF BOULDER, COLORADO, FINDS: 

A. The City Council passed a resolution initiating annexation of the enclave
described in Exhibit A (the "Property") attached hereto and incorporated herein by this reference, 
on November 8, 2018.  

B. Evidence has been presented to the City Council that the Property has been
entirely contained within the boundaries of the City of Boulder and has been so surrounded for at 
least three years.  

C. Steven D. Tebo (the "Owner") is the owner of the Property.

D. The Owner has requested that the City of Boulder unilaterally annex the Property.

E. The Property is unincorporated area and is an enclave, subject to annexation
pursuant to Section 31-12-106, C.R.S., as that term is defined in Section 31-12-103, C.R.S. in 
that this unincorporated area has been entirely contained within the outer boundaries of the City 
based upon prior annexations occurring prior to or in 1992, and that no portion of said outer city 
boundaries consist at this time solely of public rights-of-way.  

F. The Property was completely surrounded by the City of Boulder as of 1992.

G. The requirements of the Colorado Constitution and the Colorado Revised Statutes
regarding annexation have been satisfied. 

H. The Property is located within Area II, with a land use designation of Low
Density Residential in the Boulder Valley Comprehensive Plan and a land use classification of 
Estate Residential on the North Boulder Subcommunity Plan land use map.  

I. After a public hearing, the Planning Board recommended that the Property be
annexed to the City of Boulder and that the Zoning District Map adopted by the City Council be 
amended to zone and include the Property in the Residential Estate (RE) zoning district, as 
provided in Chapter 9-5, "Modular Zone System," B.R.C. 1981. 

Attachment C - Ordinance 8301 

Item 5A - 2140 Tamarack Annexation 
City Council Meeting Page 54 of 244



 

   

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

 

 

 J.  The zoning of the Property is consistent with the Boulder Valley Comprehensive 
Plan, and bears a substantial relation to and will enhance the general welfare of the Property and 
of the residents of the City of Boulder.  

 K.  The City Council has jurisdiction and the legal authority to annex and zone the 
Property. 

NOW, THEREFORE, BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY 

OF BOULDER, COLORADO, THAT: 

Section 1.  The territory more particularly described in Exhibit "A" be, and the same 

hereby is, annexed to and included within the corporate boundaries of the City of Boulder.  

Section 2.  Chapter 9-5, "Modular Zone System," B.R.C. 1981, and the Zoning District 

Map forming a part thereof, be, and the same hereby are, amended to include the Property within 

the Residential Estate (RE) zoning district.  

Section 3.  The City Council approves any variations or modifications to the Boulder 

Revised Code or other City ordinances that are in the agreement associated with this annexation. 

Section 4.  The annexation and zoning of the Property is necessary for the protection of 

the public health, safety, and welfare.  

Section 5.  The City Council deems it appropriate that this ordinance be published by title 

only and directs the city clerk to make available the text of the within ordinance for public 

inspection and acquisition.  

 INTRODUCED, READ ON FIRST READING, AND ORDERED PUBLISHED BY 

TITLE ONLY this 8th day of November, 2018. 

             
       Suzanne Jones 

Mayor 
Attest: 

      
Lynnette Beck 
City Clerk  
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 READ ON SECOND READING, PASSED AND ADOPTED, this 18th day of 

December, 2018. 

 

             
       Suzanne Jones 

Mayor 
 

Attest: 

 

      
Lynnette Beck 
City Clerk  
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LEGAL DESCRIPTION

A TRACT OF LAND IN THE NORTHEAST QUARTER OF SECTION 18, TOWNSHIP 1 NORTH, RANGE 70 
WEST OF THE 6TH P.M., COUNTY OF BOULDER, STATE OF COLORADO, MORE PARTICULARLY 
DESCRIBED AS FOLLOWS: 

COMMENCING AT THE SOUTH QUARTER CORNER OF SAID SECTION 18; THENCE N00°05'30"E ALONG 
THE NORTH-SOUTH CENTERLINE OF SAID SECTION 18 A DISTANCE OF 2,662.72 FEET; THENCE 
N89°46'36"E, 727.87 FEET TO THE TRUE POINT OF BEGINNING; THENCE N00°01'17"E, 316.97 FEET; 
THENCE N89°50'00"E, 177.53 FEET; THENCE S00°02'23"W, 316.79 FEET; THENCE S89°46'36"W, 177.87 
FEET TO THE POINT OF BEGINNING. 

SAID PARCEL CONTAINS 56,309 SQUARE FEET OR 1.293 ACRES. 

A. JOHN BURI P.L.S. #24302
FOR AND ON BEHALF OF
SCOTT, COX & ASSOCIATES, INC.
1530 55TH STREET
BOULDER, COLORADO 80303
303.444.3051
05/07/18
PROJECT NO. 15653C

EXHIBIT A

Attachment C - Ordinance 8301 
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Address: 2140 TAMARACK Page 9 

From: Brooke Smith [mailto:brooke.brooke35@gmail.com] 

Sent: Tuesday, February 27, 2018 10:52 AM 

To: Moeller, Shannon <MoellerS@bouldercolorado.gov> 

Subject: 2140 Tamarack Ave. 

Hi Shannon 

We see there is a review for the property on 2140 Tamarack Ave. We will be moving in two houses 
down. I'm curious if they are looking at building one house. Does Stephen Tebo no longer own 
this property? 
I know it's in the county and it looks like they are trying to annex in the city. We were just hoping 
that this neighborhood keeps it's 1/2-1 acre parcels and will keep it's rural character. 
Please let us know the intentions with this lot. 

thanks for your time 

Kindly, 
Brooke Smith 
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CITY COUNCIL AGENDA ITEM COVER SHEET

MEETING DATE:
December 18, 2018

AGENDA TITLE
Items related to 1204 Upland Avenue: 1. Consideration a motion to approve a Post-
Annexation Agreement for 1204 Upland Avenue in Attachment A; and 2. Second reading and
consideration of a motion to adopt Ordinance 8305 to rezone approximately 33,067 square
feet of land located at 1204 Upland Avenue and a portion of adjoining right-of-way from
Residential - Rural 1 (RR-1) to Residential - Low 2 (RL-2), and setting forth related details
(LUR2018-00011)

PRIMARY STAFF CONTACT
Charles Ferro, Development Review Manager

REQUESTED ACTION OR MOTION LANGUAGE
Items related to 1204 Upland Avenue 1. Consideration a motion to approve a Post-
Annexation Agreement for 1204 Upland Avenue in Attachment A; and 2. Second reading and
consideration of a motion to adopt Ordinance 8305 to rezone approximately 33,067 square
feet of land located at 1204 Upland Avenue and a portion of adjoining right-of-way from
Residential - Rural 1 (RR-1) to Residential - Low 2 (RL-2), and setting forth related details
(LUR2018-00011)

BRIEF HISTORY OF ITEM
The property was unilaterally annexed in 1997 pursuant to Crestview West Annexation
Ordinance 5931 without a formal annexation agreement. The owner did not wish to
participate in negotiations with the city at the time and did not receive the benefit of RL-2
zoning or the annexation package that was offered by the city at the time. The home was
damaged in the 2013 flood and is uninhabitable. The owner would like the zoning and
annexation package that was given to all other neighbors that participated in the original 1997
neighborhood annexation.

ATTACHMENTS:
Description
Memo and Attachments
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CITY OF BOULDER 
CITY COUNCIL AGENDA ITEM 

MEETING DATE: December 18, 2018 

AGENDA TITLE:   
Public hearing and consideration of the following motions: 

1) to approve a Post-Annexation Agreement for 1204 Upland Avenue in Attachment
A; and

2) to adopt on second reading Ordinance 8305 to rezone approximately 33,067
square feet of land located at 1204 Upland Avenue and a portion of adjoining
right-of-way from Residential - Rural 1 (RR-1) to Residential - Low 2 (RL-2),
and setting forth related details (LUR2018-00011).

Applicant/Owner:     Greeley Associates 

PRESENTER/S  
Jane S. Brautigam, City Manager 
Chris Meschuk, Assistant City Manager / Interim Planning Director 
Charles Ferro, Development Review Manager 

EXECUTIVE SUMMARY 
The 33,067 square-foot property is located at the southeast corner of Broadway and Upland 
Avenue. The property is legally subdivided into two lots that are approximately 16,000 sf each. 
The site is bordered by right-of-way on three sides (Broadway, Upland, and 12 ½ Street). It is 
developed with a one-story single-family home built in approximately 1956 and a detached 
garage; the home was damaged in the 2013 flooding and is uninhabitable.  

The Crestview West neighborhood annexation occurred in 1997. Most property owners chose to 
participate in the annexation and received an upzoning consistent with the North Boulder 
Subcommunity Plan which allowed for some subdivision potential.  
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The owner of the subject property at the time chose not to participate in the group annexation 
and was unilaterally annexed in 1997.  Property owners who chose not to participate in the 
neighborhood annexation received the Rural-Residential 1 (RR-1) zoning designation (the lowest 
intensity residential zoning designation in the city). Had the property owners chosen to 
participate in the neighborhood annexation, the property would have received Residential Low 2 
(RL-2) zoning (a slightly higher intensity residential zoning designation) 
 
When the Crestview West area was annexed in 1997, it was represented that the property owners 
who did not sign the annexation agreement would be allowed the same “annexation package” in 
the future, but only under the same conditions contained in the 1997 annexation agreement.  
Therefore, staff has drafted a Post Annexation Agreement found in ATTACHMENT A. that 
contains the applicable conditions from the 1997 agreement.  Since the original agreement was 
offered, circumstances have changed slightly.  The agreement has been tailored specifically for 
this property and contains only the pertinent information. An ordinance to rezone the property 
from RR-1 to RL-2 has been included in ATTACHMENT B. The applicant intends to demolish 
the flood damaged home and construct either two (2) duplexes or a duplex and a single-family 
home. 
 
STAFF RECOMMENDATION 
 
Suggested Motion Language:  
 
Staff requests council consideration of this matter and action in the form of the following 
motions: 
 

1)  Motion to approve a Post-Annexation Agreement for 1204 Upland Avenue in 
Attachment A; and 

 
2)  Motion to adopt on second reading Ordinance 8305 to rezone approximately 

33,067 square feet of land located at 1204 Upland Avenue and a portion of 
adjoining right-of-way from Residential - Rural 1 (RR-1) to Residential - Low 2 
(RL-2), and setting forth related details (LUR2018-00011). 
 

 
COMMUNITY SUSTAINABILITY ASSESSMENTS AND IMPACTS 

• Economic – No impacts. 

• Environmental – No impacts. 

• Social – No impacts. 
 
OTHER IMPACTS  

• Fiscal – No impacts. 

• Staff time – The application has been processed through the provisions of a 
standard vacation process and is within normal staff work plans.   
 

 

Item 5B - Second Reading 1204 Upland Rezoning 
City Council Meeting Page 77 of 244



BOARD AND COMMISSION FEEDBACK 
On November 1, 2018, Planning Board voted 6-0 (D. Ensign absent) to approve the Post-
Annexation Agreement for 1204 Upland Avenue and to adopt an ordinance amending Title 9, 
“Land Use Code,” B.R.C. 1981, to rezone approximately 33,067 square feet of land located at 
1204 Upland Avenue from Residential - Rural 1 (RR-1) to Residential - Low 2 (RL-2). 
Meeting minutes can be found in Attachment C. City council approved the proposed 
ordinance on first reading on December 4, 2018. 

PUBLIC FEEDBACK 
Required public notice was given in the form of written notification mailed to all property 
owners within 600 feet of the subject property and a sign posted on the property for at 
least 10 days prior to the public hearing.  All notice requirements of Section 9-4-3, 
B.R.C. 1981 have been met.  Staff received five correspondences. Two neighbors would 
prefer two single-family homes while the other three correspondences supported duplexes 
and additional density. All correspondences have been included in ATTACHMENT D. 

BACKGROUND 
The 33,067 square-foot property is located at the southeast corner of Broadway and 
Upland Avenue. The property is bordered by right-of-way on three sides (Broadway, 
Upland, and 12 ½ Street). It is developed with a one-story single-family home built in 
approximately 1956 and a detached garage; the home was damaged in the 2013 flooding 
and is uninhabitable.  

The Crestview West neighborhood annexation occurred in 1997.  
The property is in the Crestview West neighborhood which was unilaterally annexed in 
1997 pursuant to Crestview West Annexation Ordinance No. 5931.  The properties in the 
neighborhood were annexed for health and safety reasons. Well water was contaminated 
by the former Centerline Circuit facility in North Boulder and there was an urgency to 
connect homes to city water. Most property owners chose to participate in the annexation 
and received an upzoning consistent with the North Boulder Subcommunity Plan which 
allowed for additional subdivision potential. 

The owner of the subject property at the time chose not to participate in the group 
annexation and was unilaterally annexed in 1997 without an annexation agreement (and 
did not receive any of the benefits found in the annexation agreement).  Property owners 
who chose not to participate in the neighborhood annexation received the Rural-
Residential 1 (RR-1), zoning designation (the lowest intensity residential zoning 
designation in the city). Had the property owners participated in the neighborhood 
annexation, the property would have received Residential Low 2 (RL-2) zoning (a 
slightly higher intensity residential zoning designation). 

When the North Boulder Subcommunity Plan (NBSP) was adopted in 1995, the 
recommendations for the Crestview East and West areas (the City’s largest residential 
enclaves at the time) assumed that subsequent amendments would be made to the plan for 
these areas in conjunction with working with the property owners on the terms of 
annexation.  After a multi-year public process, property owners in the Crestview West 
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neighborhood, the NBSP transportation plan and future land use maps for the Crestview 
West neighborhood were amended in conjunction with the neighborhood annexation to 
ensure consistency between the two. As noted above, property owners who chose not to 
sign the annexation agreement received RR-1 zoning (the lowest intensity residential 
zoning designation in the city). 
 
The reason that properties whose owners chose not to sign the annexation agreement, 
were given RR-1 zoning was that the annexation agreements included specific fees, 
future design and transportation improvements to ensure that development and 
transportation improvements complied with the amended NBSP.  The higher intensity 
zoning designations would only be consistent with the NBSP if the zoning came with 
specific restrictions, such as dedication and construction requirements for street and multi 
use path improvements, shared drive provisions, and floor area ratio restrictions that were 
stipulated in the neighborhood annexation agreement.   
 
When the Crestview West neighborhood was annexed in 1997, it was specifically 
stipulated that the property owners who did not sign the annexation agreement would be 
allowed the same “annexation package” in the future, but only under the same conditions 
contained in the 1997 annexation agreement.  Therefore, staff has drafted a Post 
Annexation Agreement that contains the applicable conditions.  Since the original 
agreement was offered, circumstances have changed slightly.  The agreement has been 
tailored specifically for this property and contains only the pertinent information. 
 
Project Description  
The applicant is requesting approval of a post annexation agreement consistent with the initial 
1997 Crestview West neighborhood annexation and a rezoning from RR-1 to RL-2 consistent 
with adjacent properties fronting Broadway. Additional development potential exists under the 
proposed zoning, which could allow development of a total of four units. The applicant intends 
to demolish the flood damaged home and construct either two (2) duplexes or a duplex and a 
single-family home. 
 
KEY ISSUES & ANALYSIS 
Staff identified two key issues for council’s consideration: 
 

1. Is the proposed rezoning from RR-1 to RL-2 consistent with the criteria for 
rezoning found in Sec 9-2-19(e), B.R.C. 1981? 
 

Staff finds the proposed rezoning consistent with the criteria for rezoning, particularly 
criterion 9-2-19(e)(1), B.R.C. 1981 which requires that the applicant demonstrate by clear 
and convincing evidence that the proposed rezoning is necessary to come into compliance 
with the Boulder Valley Comprehensive Plan map. 
 
The BVCP land use designation for the property (and the larger neighborhood) is Low 
Density Residential (LR) and is defined in the BVCP as: 
 
“The most prevalent land use designation in the city covering primarily single-family 
neighborhoods where densities are between 2 to 6 du/ac.” 

Item 5B - Second Reading 1204 Upland Rezoning 
City Council Meeting Page 79 of 244



 

 
Figure 1 – Existing BVCP Land Use Map 
 
Because the property owners chose to not participate in the 1997 neighborhood 
annexation, the property was issued a zoning designation of RR-1 which is defined in 
the city’s code as: 
 
“Single-family detached residential dwelling units at low to very low residential 
densities with a max density of 1.4 du/ac.” 
 

 
Figure 2 – Existing Zoning Map 
 
RR-1 is the lowest intensity residential zoning category with a minimum lot size of 
30,000 SF and maximum density of 1.4 du/ac, which is therefore technically 
inconsistent with the underlying LR land use designation that contemplates densities 
between 2 and 6 du/ac as noted above.  
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The proposed RL-2 zoning is consistent with the current BVCP land use designation of 
RL and is defined in Section 9-5-2(c), B.R.C. 1981 as “medium density residential areas 
primarily used for small-lot residential development, including without limitation, 
duplexes, triplexes, or townhouses, where each unit generally has direct access at 
ground level.”  

As indicated in figure 2 above, the site is surrounded by RL-2 zoning. 

Further, the property is part of the Crestview West area of the North Boulder 
Subcommunity Plan (NBSP), which includes a goal to “allow possible higher densities 
along the Broadway corridor to achieve affordable and diverse housing close to 
transit.” A zoning designation of RL-2 would allow for the development of 4 attached 
dwelling units (2 duplexes), which if developed under the requirements of a post-
annexation agreement equivalent to other Crestview West annexation agreements, 
would result in attached dwelling units with a smaller amount of floor area per unit as 
compared to a redevelopment consisting of a detached home or homes on individual 
lots, increasing the possibility of affordability and increasing the diversity of housing 
types in the area.  The rezoning in conjunction with the conditions of the post-
annexation agreement would allow development of the property consistent with the 
NBSP as well as the goals and policies of the BVCP. 

Staff’s full analysis of the rezoning criteria can be found in ATTACHMENT E. 

Additional Development Potential 
Under the proposed RL-2 zoning, additional development potential exists on the site.  
Following right-of-way dedication for Broadway under the Post-Annexation Agreement, if 
subdivided, Lot 1 will be reduced to 15,869 square-feet and Lot 2 will remain unchanged at 
16,526 square-feet, per the survey information provided by the applicant. The property size 
could accommodate 4 dwelling units under the proposed RL-2 zoning, resulting in a density 
of approximately 5.38 units/acre. While there is no minimum lot size in RL-2, a minimum of 
6000 square feet of open space per dwelling unit is required. Single family homes, duplexes 
and townhouses are allowed as a matter of right in the RL-2 zone.   

Further, the property is part of the Crestview West area of the North Boulder Subcommunity 
Plan, which includes a goal to “allow possible higher densities along the Broadway corridor 
to achieve affordable and diverse housing close to transit.”  

The applicant anticipates subdividing the property into two lots and constructing a duplex on 
each lot or possibly constructing one duplex on the lot adjacent to Broadway and a single-
family detached dwelling on the eastern lot. Refer to ATTACHMENT F for an illustrative 
site plan.  

The attached post-annexation agreement includes several design standards (consistent with the 
other adjacent Crestview West annexation agreements), however, staff would highlight that 
redevelopment shall be consistent with the following FARs which shall be defined as the total 
square footage of all levels within the outside walls of a building or portion thereof, but which 
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shall not include basements, unenclosed carports, and unenclosed porches and decks. A 500 
square foot bonus is allowed for attached or detached garages: 

Lots 6,500 - 15,000 sq.ft. 0.30:1 FAR 
Lots 15,001 - 29,999 sq.ft. 0.25:1 FAR 
Lots >or = 30,000 sq.ft. 0.20:1 FAR 

Based on lot sizes of 15,869 square feet and 16,526 square feet, the max house sizes would be 
3,974 square feet and 4,131 square feet respectively. Several design considerations are found 
in the proposed agreement related to access, landscaping, fence height and location and 
building design. It should also be noted that 20% of the units are required to be permanently 
affordable or a payment of cash in lieu of onsite units received at the time of building permit. 

Staff finds that the requested RL-2 zoning for the property is appropriate and consistent with 
the zoning in the neighborhood along Broadway.  The proposed zoning is also consistent with 
the underlying BVCP land use designation of LR, and in conjunction with the signing of the 
Post-Annexation Agreement, the rezoning will bring the property into conformance with the 
NBSP, and therefore, is an appropriate zoning district for the property. 

2. Is the post-annexation agreement consistent with the terms of the 1997 Crestview
West annexation agreement?

The post-annexation agreement (ATTACHMENT A) is based on the original 1997
Crestview West neighborhood annexation agreement therefore, staff finds it consistent
with the terms offered to surrounding properties in 1997.

ATTACHMENTS: 
A) Post-Annexation Agreement
B) Proposed Ordinance 8305
C) Planning Board Minutes
D) Public Comments
E) Staff’s Analysis of Rezoning Criteria
F) Proposed Site Plan
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Attachment A - Post-Annexation Agreement 
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ORDINANCE 8305 

AN ORDINANCE TO REZONE APPROXIMATELY 33,067 SQUARE 
FEET OF LAND LOCATED AT 1204 UPLAND AVENUE AND 
INCLUDING A PORTION OF ADJOINING RIGHT-OF-WAY FROM 
THE RESIDENTIAL – RURAL 1 TO THE RESIDENTIAL – LOW 2 
ZONING DISTRICT AS DESCRIBED IN CHAPTER 9-5, “MODULAR 
ZONE SYSTEM,” B.R.C. 1981, AND SETTING FORTH RELATED 
DETAILS. 

THE CITY COUNCIL OF THE CITY OF BOULDER, COLORADO FINDS: 

A. A public hearing before the Planning Board of the City of Boulder was

duly held on November 1, 2018, in consideration of rezoning the following land from the 

Residential – Rural 1 (RR-1) to the Residential – Low 2 (RL-2): approximately 33,067 

square feet of land generally located at 1204 Upland Avenue, City of Boulder, County of 

Boulder, State of Colorado, as more particularly described in Exhibit A attached to this 

ordinance, together with the adjoining 40-foot wide right-of-way for Broadway and the 

adjoining 30-foot wide right-of-way for Upland Avenue (hereinafter collectively referred 

to as “Property”). 

B. The Planning Board found that the rezoning of the Property from the

Residential – Rural 1 (RR-1) to the Residential – Low 2 (RL-2) is consistent with the 

policies and goals of the Boulder Valley Comprehensive Plan; is necessary to bring the 

Property into compliance with the Boulder Valley Comprehensive Plan map; and meets 

the criteria for rezoning as provided in Chapter 9-2, “Review Processes,” B.R.C. 1981. 

C. The Planning Board recommended that the City Council amend the zoning

district map to include the Property in the Residential – Low 2 (RL-2) zoning district as 

provided in Chapter 9-5, “Modular Zone System,” B.R.C. 1981. 
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 BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF BOULDER, 

COLORADO: 

 Section 1. Chapter 9-5, “Modular Zone System,” B.R.C. 1981, and the zoning 

district map forming a part thereof are amended to include the Property within the 

Residential – Low 2 (RL-2) zoning district. 

 Section 2. The City Council finds that the rezoning of the Property from the 

Residential – Rural 1 (RR-1) to the Residential – Low 2 (RL-2) zoning district is 

consistent with the policies and goals of the Boulder Valley Comprehensive Plan, is 

necessary to bring the Property into compliance with the Boulder Valley Comprehensive 

Plan map, and meets the criteria for rezoning as provided in Chapter 9-2, “Review 

Processes,” B.R.C. 1981.  The City Council adopts the recitals as a part of this ordinance.  

 Section 3.  The City Council has jurisdiction and legal authority to rezone the 

Property.  

 Section 4.  This ordinance is necessary to protect the public health, safety, and 

welfare of the residents of the city, and covers matters of local concern.  The rezoning of 

the Property bears a substantial relation to, and will enhance the general welfare of, the 

Property and of the residents of the City of Boulder. 

  Section 5.  The City Council deems it appropriate that this ordinance be published 

by title only and orders that copies of this ordinance be made available in the office of the 

city clerk for public inspection and acquisition. 
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INTRODUCED, READ ON FIRST READING, AND ORDERED PUBLISHED 

BY TITLE ONLY this 4th day of December, 2018. 

 

 

            
       Suzanne Jones 

Mayor 
 
Attest: 
 
 
      
Lynnette Beck 
City Clerk  
 

 

 READ ON SECOND READING, PASSED AND ADOPTED, this 18th day of 

December, 2018. 

 
     
             
       Suzanne Jones 

Mayor 
 
Attest: 
 
 
      
Lynnette Beck 
City Clerk  
 
 

 
 
 

Exhibit 
Exhibit A Legal Description for 1204 Upland Ave 
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EXHIBIT A 

LEGAL DESCRIPTION FOR 1204 UPLAND AVENUE 

LOTS 1 AND 2, BLOCK 5, 
MOORE’S SUBDIVISION, 

CITY OF BOULDER, 
COUNTY OF BOULDER, 
STATE OF COLORADO. 
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CITY OF BOULDER 
PLANNING BOARD ACTION MINUTES 

November 1, 2018 
1777 Broadway, Council Chambers 

A permanent set of these minutes and a tape recording (maintained for a period of seven years) are 
retained in Central Records (telephone: 303-441-3043). Minutes and streaming audio are also available 
on the web at: http://www.bouldercolorado.gov/ 

PLANNING BOARD MEMBERS PRESENT: 
Liz Payton, Chair 
Bryan Bowen, Vice Chair 
John Gerstle 
Crystal Gray 
Peter Vitale 
Harmon Zuckerman 

PLANNING BOARD MEMBERS ABSENT: 
David Ensign 

STAFF PRESENT: 
Charles Ferro, Development Review Manager, Planning 
Hella Pannewig, Assistant City Attorney 
Cindy Spence, Administrative Specialist III 
Carolyn Fahey, Associate Planner Planning Manager, Planning 
Jean Gatza, Senior Planner 
Jim Robertson, Comprehensive  
Edward Stafford, Department Review Manager, Planning 
Chris Meschuk, Assistant City Manager / Interim Director of Planning 
Chris Hagelin, Senior Transportation Planner 
Katie Knapp, Engineering Project Manager / Greenways 
Amanda Bevis, Public Works Project Specialist 
Jeff Yegian, Senior Project Manager, Housing 
Michele Crane, Facilities Design and Construction Manager 
Christopher Parezo, Principal at Civitas, Consultant on the Project 
Kalani Pahoa, Urban Designer 
Chris Ranglos, Associate Planner 

1. CALL TO ORDER
Chair, L. Payton, declared a quorum at 6:03 p.m. and the following business was conducted.

2. APPROVAL OF MINUTES
None to Approve

3. PUBLIC PARTICIPATION
No one spoke.
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4. DISCUSSION OF DISPOSITIONS, PLANNING BOARD CALL-UPS / CONTINUATIONS
A. CALL UP ITEM: LUR2018-00041: Use Review for the professional and technical office uses

with an approximately 1,067 square foot tenant space at 2150 Pearl Street in the Mixed Use 3
(MU-3) zoning district (“SOBO Design & Build”). The proposed hours of operation are 8AM to
9PM Monday thru Friday, and 6PM-12PM Saturday and Sunday. The call-up period expires on
November 4, 2018.

This item was not called up. 

5. PUBLIC HEARING ITEMS
A. AGENDA TITLE: Public hearing and consideration of the University Place Addition Final Plat

(TEC2017-00038): Final Plat to subdivide two developed lots (745 and 765 14th Street) totaling
0.64-acres to create 3 residential lots: Lot 1 (13,818 sf), Lot 2 (7,237 sf), and Lot 3 (7,010 sf).
Lot 1 and 2 will each contain an existing single-family home.

Board members were asked to reveal any ex-parte contacts they may have had on this item. 
• C. Gray disclosed that she had received an email from the Sierra Club asking about the meeting

and indicated that the property was an important animal corridor. C. Gray, L. Payton and J.
Gerstle had conducted site visits.  P. Vitale, H. Zuckerman and B. Bowen did not have any ex-
parte contacts.

Staff Presentation: 
C. Ferro presented the item to the board.

Board Questions: 
C. Ferro answered questions from the board.

Applicant Presentation: 
There was no presentation by the applicant to the board. 

Board Questions: 
David Raduziner, the owner, answered questions from the board. 

Public Hearing: 
1) Kate Howard, a neighbor, spoke in opposition to the project specifically regarding the

proposed density it could add to the area.

Board Comments: 
Key Issue #1: Is the proposed final plat consistent with the minimum lot standards set forth in 
Section 9-12-12(a)(1), B.R.C. 1981?  

• L. Payton said that given the limited criteria, she would approve the item. She said she was
sympathetic to it being in an historic district and preserving the historic character. She is
confident that whatever would be constructed, it would be compatible by the Landmarks Design
Review Board. The proposal would meet the minimum lot standards.
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• C. Gray reminded the board that she had called up this item for it to be fully discussed. This
board has a limited review and she agreed with the staff recommendation.

• H. Zuckerman explained the criteria that needs to be applied and said that staff exhibited the
standards have been met. He said he would vote for approval.

• J. Gerstle agreed with the comments and the criteria has been satisfied.

Motion: 
On a motion by H. Zuckerman seconded by P. Vitale the Planning Board voted 6-0 (D. Ensign 
absent) to approve Technical Document Review # TEC2017-00038 for the University Place Addition 
Replat E Subdivision incorporating this staff memorandum and the Final Plat Subdivision Review 
Criteria found in Attachment B as findings of fact. 

B. AGENDA TITLE: Public hearing and Planning Board recommendation on a request to:
1) Approve a Post-Annexation Agreement for 1204 Upland Avenue; and
2) Adopt an ordinance amending Title 9, “Land Use Code,” B.R.C. 1981, to rezone

approximately 33,067 square feet of land located at 1204 Upland Avenue from Residential -
Rural 1 (RR-1) to Residential - Low 2 (RL-2).

Board members were asked to reveal any ex-parte contacts they may have had on this item. 
• All board members disclosed that they had made a site visit. P. Vitale added he is familiar with

the applicant through the commercial real estate development community within Boulder,
however he has not personal worked with him and can be impartial on this matter.

Staff Presentation: 
C. Ferro presented the item to the board.

Board Questions: 
C. Ferro answered questions from the board.

Applicant Presentation: 
Terry Palmos, with Palmos Development, presented the item to the board. 

Board Questions: 
Terry Palmos, the applicant, answered questions from the board. 

Public Hearing: 
No one spoke. 

Board Comments: 
Key Issue #1: Is rezoning from RR-1 to RL-2 appropriate for the subject property? 

• All board members said the proposed rezoning was appropriate.
• H. Zuckerman said the rezoning does meet the criteria because it would be in line with the

underlying land use designations in the area.
• J. Gerstle add that the rezoning would correspond to the subcommunity plan.
• L. Payton said the rezoning would bring the property into conformance with the low-density
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residential land use designation on the BVCP land use designation map. 

Key Issue #2: Is the post-annexation agreement consistent with the terms of the 1997 Crestview 
West annexation agreement? 

• All board members thought it was consistent.
• L. Payton stated that staff has drawn up a plan that is consistent.

Motion: 
On a motion by B. Bowen seconded by H. Zuckerman the Planning Board voted 6-0 (D. Ensign 
absent) to approve the Post-Annexation Agreement for 1204 Upland Avenue in Attachment A and to 
adopt an ordinance amending Title 9, “Land Use Code,” B.R.C. 1981, to rezone approximately    33,067 
square feet of land located at 1204 Upland Avenue from Residential - Rural 1 (RR-1) to Residential - 
Low 2 (RL-2). 

6. MATTERS FROM THE PLANNING BOARD, PLANNING DIRECTOR, AND CITY
ATTORNEY
A. AGENDA TITLE: Identify Joint Advisory Board Rep to Participate in Ecosystems Summit

Panel – November 16, 2018
• P. Vitale will attend.

B. AGENDA TITLE: Alpine-Balsam Area Plan: Update on Results of Community Feedback and
Discussion of Key Topics for Site Design

Staff Presentation: 
J. Gatza presented the item to the board.

Board Questions:  
City of Boulder staff answered questions from the board. 

Board Comments: 
Key Issue #1: What are the board’s priorities for mix of uses?  
• B. Bowen said that civic use on that property does not make sense. This location would be

difficult to have multi-parking below grade; therefore, office uses will pay a penalty in terms of
floor area. We are lacking affordable housing for people who work downtown. This location
would not be well-served by vehicles or other bus lines besides the SKIP. He said the best use of
the site would be to wrap Broadway, Alpine and Balsam roads with ground-story mixed uses,
review how much parking could be done at one-story below grade, review storm water capacity
and find out how much yield can be obtained for people that live there. This location has
walkable access to jobs and services. Regarding the civic and county offices, the employees
would not be well-served to work in this area due to transportation issues. The offices need to be
where the employees can get to them, such as the Transit Village (TVAP2). This location would
benefit by having less in-commuters. Regarding housing types, we should look at units to yield
at income levels. He suggested transitional housing for families. While he agrees with co-
locating city and county facilities, it would be better served at the TVAP location or the BVRC.

• P. Vitale agreed with B. Bowen.
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• C. Gray recommended not having any buildings close to the sidewalk on Broadway. That
corridor needs a respite for pedestrians. The city needs more housing; therefore, she would like
to see a mix of housing such as transitional housing for families or co-ops. She suggested
dedicating some county services in the area. She would like the city to demonstrate some small
affordable retail on the site. She would not recommend a full civic campus with limited housing.
She would prefer mixed housing with some civic uses that are not everyday uses.

• J. Gerstle would like to centralize activities that benefit most by being located next to each other
for related services. However, the parking and access may not be practical. In general, for this
site, a considerable proportion of the area should be designated for civic uses. Transitional
housing for families which require social services should be located nearby.

• P. Vitale added that it seems as if putting all the civic uses in one place makes the most sense
otherwise, we will be facing the same problem years from now by having the civic offices spread
out all over the city.

• H. Zuckerman to locate all city facilities in one place sounds good. But co-locating with city
and county offices is not impressive. To accommodate both would eat up the site in a desirable
section of town. Other uses would benefit and the transportation would not be ideal for in-
commuters. He said a mix of multi-family housing with strategically placed retail would be ideal.

• L. Payton said she would prefer to see housing at this site and city facilities at another location.
There is an existing park nearby, as well as schools.

• B. Bowen said, if city services were placed on the site, that the choice of which city facilities
would need to be considered. If it would make sense to have social services nearby for the
housing community, then that should be done. If adding county services would be too much as
mentioned by H. Zuckerman, then it should not be done.

• P. Vitale said another site could offer more architecturally for the sense of a civic plaza than this
location.

• Regarding the co-location of county and city services at this location, the board appeared split.
• J. Gerstle said there is significant benefit to having some city and county services at a co-

location. In terms of what logical civic activities should be located at this site, more social
services than cultural facilities would make sense.

• H. Zuckerman said that having some community services at that site would be important. It
would be good for businesses in that area. A bold government campus, on transit rich
environment area, would work be best.

• The board largely supported housing on this site with some level of civic or mixed use.
• J. Gatza gave a summary that the board overall supported housing. Depending on the discussion

surrounding intensity and height, potentially a small variety of types of mixed uses and looking
at who it would serve and the needs. And some consideration of the trade-offs along the corridor
with the county. Possibly incorporating some pockets of retail.

Key Issue #2: How this should be accomplished? 
a) Intensity and Building Heights?

• H. Zuckerman said the choice of zoning district would be important. He suggested BR-1 which
would allow many different uses and support a vibrant mix. He recommended changing
Appendix L in Title 9 to add the Alpine-Balsam area on to the map of Form Based Code areas. In
addition, he suggested modifying Appendix J so that heights above 35 feet could be considered.
Regarding heights, buildings above 35 feet could blend in well. The feathering of heights into the
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community through setbacks should be done. Site Review and 55 feet needs to be available in 
that neighborhood and the vibrate mix or affordable housing will not be achieved without it. 

• P. Vitale said to get the value out of land, it would need to be developed as multi-family. To get
the value desired for a true campus, it would need to be placed where intensity and heights blend
better, but he expressed concern that it may be unattainable in this neighborhood. He said that
more height on Broadway and feathering down to the park would be best.

• B. Bowen said a mix of 35 feet to 55 feet have found to be supportable. He said looking at the
yield on property would make sense to determine value. It may be better to have tall buildings
next to the park. There has been a history of tall buildings wrapping parks and they create great
viewsheds. And in the end, the market rate could be higher for the park-facing units, and then
they can assist in paying for the affordable units.

• C. Gray agreed that doing a Form Based Code for this area could be a promising idea. She
supported variety of heights. She had concern surrounding a fifth story. She agreed about an
opportunity for taller buildings overlooking the park. She suggested maintaining cross streets to
help shape the buildings.

• J. Gerstle agreed that the buildings do not need to feather down to three floors on the western
edge of the site. He said the roads should continue through on 10th Street and 11th Street to
integrate with the rest of the neighborhood. And he would support five stories along Broadway.

• L. Payton would support buildings at 55 feet along Broadway if there is not too much bulk. She
would prefer a more urban feel and more density in this location. She was uncertain about the
feathering but in support of taller buildings along Broadway.

• C. Gray said that renewables should be demonstrated.
• B. Bowen said this location would be ideal to do an Eco district. He suggested extending the

streets as private drives or crossings.
• J. Gatza gave a summary that the board would support higher buildings and higher intensities

along the eastern edge of the site. The design should not be too bulky. A range between three and
five stories for buildings through the site with a good street grid to achieve vibrancy and mix of
uses.

b) Access and Mobility?
• B. Bowen said that due to the existing parking in the area, there is not a lot of sharing happening

within these lots. He said the costs of the parking proposed were reasonable but seemed low. If
looking at parking above-grade level, they will need to be skirted with other uses. The crossing
of the north-south streets will be important. The TMP should be used. He would like to see a
yield study based on the scenarios presented.

• J. Gerstle said the TMP should be used.
• C. Gray would like to see a survey of the low-income housing needs regarding parking. The

TDMP needs to be updated. There should be an NPP in this area. The amount of proposed
parking seemed to overwhelm the site.

• H. Zuckerman said this site should have wide sidewalks, long-term bike parking, solar panels,
and covered bus shelters with solar.

• L. Payton said she would like to see the plans be more aggressive towards the reduction of
parking. She agreed with H. Zuckerman’s comments regarding the pedestrian experience.
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c) Flood Mitigation?
• H. Zuckerman would encourage reviewing the accessibility surrounding the creek and

greenways and to make landscaping plans that would make sense. He suggested altering the
creek’s location to the Alpine side rather than the Balsam side.

• C. Gray said a North Boulder Park flood mitigation should be done. She would support
daylighting the creek.

• B. Bowen would support daylighting the creek and it could be made a feature. He said the park
should accommodate flood capacity however, the current uses should remain. He also supported
altering the creek’s location to the Alpine side.

• J. Gerstle said the park should be used for flood mitigation but to not destroying its uses. He
agreed with moving the creek to the Alpine side. He would prefer a wider flood way rather than
a narrow one. He recommended changing the flood criteria to be based on a 500-yr flood. He
questioned the option of using the streets for flood water conveyance.

• P. Vitale said that using the park will be essential.
• L. Payton long range vision for these greenways. She would support daylighting the creek. She

said that a 500-year base flood elevation should be used as a base line rather than a 100-year. She
summarized that the board supported daylighting and that it would be a useful and enjoyable
space.

C. AGENDA TITLE: Review Boards & Commissions Planning Board 2019 Application
• The board discussed possible edits to the application.
• C. Spence will make the edits and submit to the City Managers Office by November 15,

2018.

D. AGENDA TITLE: Review Boards & Commissions Retreat Letter
• L. Payton asked a board member to volunteer to be the editor of the letter, who will then

review last year’s letter to see what has/has not been addressed, set deadlines, compile the
information and wordsmith the final document.

• L. Payton said that she would review last year’s letter regarding accomplishments. H.
Zuckerman said he would assist with the editing of the final letter.

• The board decided to hold a special study session to solely address the Letter to Council on
November 29, 2018.

7. DEBRIEF MEETING/CALENDAR CHECK

8. ADJOURNMENT

The Planning Board adjourned the meeting at 10:17 p.m. 

APPROVED BY 

___________________  
Board Chair 
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DATE 
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From: Elizabeth Black [mailto:elizabeth@elizabethblackart.com]  
Sent: Saturday, February 10, 2018 7:04 AM 
To: Moeller, Shannon <MoellerS@bouldercolorado.gov> 
Subject: RE: Rezoning application within Crestview West at 1204 Upland 

Hi Shannon, I am sort of the defacto neighborhood person, although I don’t have everyone’s emails for all of Crestview 
West.  I do have all the folks near this property though, and on 13th St.  I will send this out.  In the meantime, is there any 
more information about this project that you can give me which I can share with folks?  It might cut down on call s to 
you.  Specifically,  

• Can you tell me if there are any plans to widen or change 12 ½ street, and where driveways in and out of the
two lots would be?

• Also basements.
• Since this is an area of shallow flooding, and since this property was impacted by the flood (it is the low spot

along this reach of Broadway), drainage issues are important.
• The active irrigation ditch lateral along Upland on the north side of the property will also come up.

Thanks, Elizabeth Black 

Elizabeth Black 
4340 N 13th St 
Boulder CO 80304 
303-449-7532
Elizabeth@ElizabethBlackArt.com
www.ElizabethBlackArt.com
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From: Alex Nelson [mailto:alex.m.nelson78@gmail.com]  
Sent: Thursday, February 15, 2018 6:08 AM 
To: Moeller, Shannon <MoellerS@bouldercolorado.gov> 
Subject: 1204 Upland rezoning request 
 
Ms. Moeller,  
 
I’m wiring with public comment on the 1204 Upland application. I own the adjacent home at 1276 Upland, and live in it 
as my primary residence. I built the home in 2012, and dedicated and built 12.5th St. per City requirements as well.  
 
My preference is that 2 single family homes be built on the 1204 parcel (lots 1 & 2 of Moore’s subdivision). I think that’s 
in better keeping with the rural character of the neighborhood. The homes on Upland (the newer ones at least) tend to 
be larger, situated on larger lots. It’s one of the more upscale streets in the area in my opinion. The adjacent section of 
Broadway primarily has single family homes on it, not the high density that many seem to want these days.  
 
More importantly, the other 3 lots that border 12.5th Street (mine, and the 2 along Tamarack) were not permitted to 
subdivide their lots (including building a duplex) unless we built the 30’ wide version of 12.5th Street, an added a T-spur 
for fire vehicle turnaround. See page 4 and the diagram on the final page of my annexation agreement, attached.  That 
was not done. Instead, the narrower 15’  version of 12.5th Street was built and exists today, without T-spur. So, I 
understand it, current regs (fire, transportation, or whatever they might be) do not permit two homes to be built on 
1204’s lot 2 (in the form in a duplex or otherwise) without significant improvements to 12.5th Street.  That’s how the 
other homeowners adjacent to 12.5th St were handled in recent years, and I see no good reason to give the owner of 
1204 Upland preferential treatment on the issue.  

 
Thanks very much for consideration of these comments.  
 
-Alex Nelson  
1276 Upland Ave.  
(303) 641-7510  
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REGARDING APPLICATION FOR REZONING AT 1204 UPLAND AVE. 
 

 
Thank you for your interest in reading our concerns regarding the proposed rezoning of our neighbor’s property at 1204 
Upland Avenue.   What follows is a brief history of the property, an alternate proposal, rational for alternate proposal, 
and a closing statement. 
 

Brief 20-year history of the neighborhood 
 

• 1994-1995 -- Water wells in the Crestview West neighborhood are polluted from an industrial site 
forcing Crestview West residences, not annexed into the city yet, to start conversations with the city 
that will enable them to annex to the city and get clean city water. 

• 1995 -1997 -- Neighbors and city go through a long multi-year process with extensive and thoughtful 
input from property owners to create and reach an annexation agreement. 

• 1996 – As evidence of their signature on the conceptual plat map from that process, the current owner 
of 1204 Upland participated in it.  That map boldly stated the concept of “no duplexes” in their zone, 
with their signature written on the map over their parcel, it affirms their approval of the information 
on the plat map.  The vast majority of the parcels on the plat map had signatures from their 
corresponding owners supporting “no duplexes.” 

• 1997 -- Annexation goes through with only a few holdouts, the current owners at 1204 Upland being 
one of them.  As a result of not agreeing to the annexation, and terms there in, the property gets 
designated RR-1. Without a signed annexation agreement from the owner, the development of the 
property (rezoned and subdivided) was, and currently is, prohibited. 

• 2000-2007. -- A few homes are scraped in the neighborhood and new homes are built on some of the 
larger lots which are located about 1 block to the east of 1204 Upland. 

• 2007 – 2013 -- The great recession comes, and homeowners and speculators find it challenging to sell 
their property.  The lot that the current duplex is on, which is to the south of 1204 Upland and noted as 
an example of “duplexes in the neighborhood” (by Mr. Palmos’s the applicant for rezoning) goes on the 
market for $400,000 in 2007.  It finally sells to the real estate listing agent in 2012 for $160,000. 5 years 
later.  The realtor builds “the one and only” duplex in the neighborhood. 

• 2012 – 2017 -- The economy rebounds and development starts again in the neighborhood.  Homes get 
scraped and replace by newer homes. Vacant lots get developed in the immediate area adjacent to 
1204 Upland. 
 

o Terry Palmos, (the developer and property manager that submitted this rezoning application) 
develops: 
 Violet crossing (1 block north) with 98 residential apartments 
 The property at Tamarack and Broadway (1/2 block south of 1204 Upland Ave), split the 

old single family parcel and built six  - $1,000,000+/- homes (Palmos’s family still owns 2 
of them) 

 The property at Upland and 13th (2 lots to the east).  Split the old single family parcel 
into 4 lots and built 2 homes selling one for  $1,650,000 (he retains one home as a 
rental, and the remaining lot that can be subdivided again into two lots)  
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o The properties that are adjacent and contiguous to 1204 Upland get developed. They are all
owner occupied homes:

• 14,886 sq. ft. lot with 3782 sq. ft. home
• 14, 672 sq. ft. lot with 4000 sq. ft. home
• 16,512 sq. ft. lot with 2932 sq. ft. home

o Note:  The size of lots that will be available on the 1204 parcel  (15,050 sq. ft. +/-) will be very
similar to the size of the newly constructed adjacent and contiguous properties.

• 2013- 2018 -- Flood comes in September of 2013, and the house occupied by a renter at 1204 Upland
gets flooded. The renter eventually moved out because of the wet moldy environment.  The
floodwaters covered the property, using it as a pathway to flow east. It lies in a shallow area a few feet
below the elevation of Broadway.  Currently, the owners are working with Terry Palmos, whose family
developed the properties noted above, and are filing for rezoning.

Alternate proposal 

While still granting the applicants their request to rezone the property, this proposal keeps the character of the 
neighborhood intact and compatible with the surrounding and adjacent single-family homes.  As the property was never 
annexed, a formal post-annexation agreement needs to be signed by the owner prior to rezoning and development.  We 
believe that the following items need to be included and emphasized in the Post Annexation Agreement. Some were 
noted in the original annexation agreement for the specific property at 1204 Upland Ave., and some are additions that 
would be appropriate to bring the property/development in step with the immediate neighborhood and the North 
Boulder Community Plan.  Those points/items from the original annexation agreement, along with the pages they are 
listed on are as follows: 

• Add in all relevant sections of the old Annexation Agreement to the new Post Annexation agreement
that bind the neighborhood together (see Annexation Agreement for 1204 Upland).

• Owners agrees to participate in our Local Improvement District  (Page 4)
• As per Transportation Engineer.  Owner agrees to construct 12 ½ Street to the south end of their

property as a standard (30’) right of way.  Driveway cuts to access homes will be off 12 ½ street. (No
driveway cuts on Upland Ave.)  Dedicate the required property to city to create R.O.W. at 12 1/2
Street, as per cities requirements. Any dedication of property to city R.O.W. reduces the total
parcel/lot size.(Page5)

• Owner agrees to dedicate an additional 0.5’ for right of way to the city at the west lot line of property
on the Broadway side of the parcel. (Page 5)

• Emphasize that only (2) platted lots are permitted as per original Annexation agreement  which states:
“Site Review or Subdivision (platting, lot layout, housing types) shall not be used to reduce the density
below two (2) platted lots” (Page 8)

• Flaglots shall not be permitted. (Page 8)
• At least one “Entry” element to be included but not limited to, covered and uncovered porches and

front doors shall be provided on facades abutting a public street. (Page 9)  (In the past this has been
use to its minimum intent (one garage entry door) Please note that it should be a substantial, pleasant
architectural feature.)
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Items proposed to be added to the Post Annexation Agreement above and beyond original agreement: 

• Rezone the parcel from its current zone of RR-1 to an RL-1 designation (it is less aggressive than the
zoning of RL-2). The Boulder Valley Comprehensive Plan has designated the property as LR, Low
Density Residential, and RL-1 is defined as LR.   It allows only single-family homes, (no duplexes), and
has lot size standards similar to the adjoining properties.

• No owner accessory unit to be allowed (Chapter 6 Use Standards 9.6.3 #4)
• That the allowed 2 lots can never be subdivided.
• If access is to be off 12½ street, then no garages are allowed to face or front Upland Ave.
• Specifically state “no duplexes allowed”
• Add these Compatible Development Standards.  Compatible Development Standards were created for

infill issue like this and is more aggressive to combat larger homes from being developed in existing
neighborhoods. It these items, if applicable, could possibly be added to for obvious reasons:

o Side yard bulk plane,
o Side yard wall articulation,
o Maximum building coverage,
o High volume spaces

• Please emphasize that from the original annexation agreement, that section 10. “City Codes and
Polices” are to be maintained in the Post Annexation agreement, as the designs stated are specific to
our neighborhood and the agreement.

Rationale for Alternate Proposal 

The Boulder Valley Comprehensive Plan designate the property as LR, Low Density Residential, and is the most prevalent 
land use in the city covering primarily single family detached homes.  RL-1 and RL-2 are LR designations, but we believe 
the RL-1 is the zone that is more compatible w/ the neighborhood because it prohibits duplexes.  If the parcel is only to 
be divided into two lots, as the original annexation agreement states, then the development options created by the RL-1 
designation will be more characteristic of the neighborhood. 

Compatible reasons: 

• RL-1 zone supports the single-family homes that are 100% dominate in the neighborhood, excluding
the “one and only” duplex. (The duplex is actually the largest contiguous building to 1204 Upland @
4067 sq. ft.)

• All the current properties in the RL-2 zone, defined in the original annexation agreement, have single-
family homes on their lots (but one).

o In the total area that has an RL-2 zone in the neighborhood, which extends north/south from
Sumac to Violet and east /west from 13th St to Broadway, there exists: 21 lots in the RL-2 zone
that are all developed as single family, 2 lots that are RL-1 that are single family, for a total of 23
single family residences.  There is only one duplex.  The proposal to create more duplexes is out
of character with the neighborhood, which is almost 100% built out.  RL-1 zone, that offers only
single-family development, will protect neighborhood character.
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• Compatible reasons continued:

• All the new single-family homes, adjacent and contiguous to 1204 Upland, share similar lot sizes to the
estimated final lot size of the proposed 2-lot subdivision. (Estimating the lot sizes to be 15,050+/- sq. ft.
after required dedication of right of way at 12 ½ Street).

• The RL-1 proposed zone exists 2 lots north of 1204 on the same side of the street.  It is also located
directly across the street on Broadway, it is used twice within a one block radius around 1204 Upland.

• The majority is of  homes in the neighborhood are occupied by owners and families.
• The need for rental units in our neighborhood is being met by the new Palmos’s Violet crossing

apartment complex, 1 block to the north, it boasts 98 residential apartments
• The future large mixed-use development, which is 1 block north at the northwest corner of Violet and

Broadway, across the street from Palmos development, will also add many new rental dwellings to the
neighborhood.

• Many neighbors are in favor of the single-family concept vs. duplex.
• Overflow parking would be considerably lessened at 12 ½ Street, a smaller street, without additional

dwelling units
• The original neighbors were not in favor of duplexes in the neighborhood during the conceptual period

of the Annexation Agreement.  During the original annexation conceptual process the homeowners
were asked to put their signatures over their individual parcel, on a large parcel map, if they agreed
with the concepts stated on the map.  (Zoning areas defined, bold bullet points for major issues,
written statements, etc. were displayed on the map). The majority of the owner’s signatures appear on
the map.  The bullet points clearly stated  “no duplexes”.  The current owner was part of those
conceptual meeting and signed their signature on the map at their parcel, 1204 Upland.

Closing statement 

Within a 2-block radius of 1204 Upland Mr. Palmos has developed at least 4 pieces of property. Within that 2-block 
radius their family holds title to over four rental homes, 2 vacant lots, and 98 apartment units, seemingly all “market 
rate dwellings”.  Now they are requesting a zoning change for 1204 Upland to RL-2, which will allow the maximum units 
per lot.  In the rezoning application words and phrases such as: “urgent”,  “pricing out middle and lower income 
residents”, “the threatening thought of a “6,000-7,000” sq. ft. home” are used in order to gain the business advantages 
of maximizing the dwelling units. We believe that the use of those phrases reflect that he will do his best to promote 
maximizing the total amount of potential units that the property at 1204 Upland can have.   We believe the choice of 
zoning is clear and support changing the current zone from RR-1 to the RL-1 zone.  The two lots will be characteristic in 
size to the adjacent and contiguous lots, and allow only one dwelling unit per lot. 

If RL-2 were chosen as the proposed zone, and the annexation agreement stated that only one single family home were 
to be built on each of the two lot (and no duplexes allowed) then we would support that.  If RL-2 were chosen that 
allowed duplexes then we would not be in favor of changing the zone. Keeping it at the RR-1 designation. 
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Closing statement continued: 

What about the interests of the neighbors? Neighborhood input?  This is a critical point in the application process.  Input 
from all sources format the foundation and outline of the proposed plans that will be passed along to the Planning 
Board and the City Council.   As the process proceeds down that path, options narrow, and minds are less open to 
change.   We have not seen or heard of any attempts by the owners or applicant to reach out to the neighborhood.  The 
past supporters of the North Boulder Community Plan gathered as a community putting in 100’s of hours together of 
hard, difficult work, trying to find agreement that would work for the group.  Where is that spirit?   

We understand that it isn’t a given that rezoning can happen, as it is rarely granted, and yet have choose to support the 
rezoning of this property in a thoughtful way that honors the spirit of the initial creators of the current Annexation 
Agreement.  The character of the neighborhood can be maintained in lot size and residential density by rezoning the 
property to RL-1, which only allows single-family homes.  There is no need for a more aggressive zoning, the 
incompatible RL-2 zone, that would allow multifamily dwellings, as that need for a multifamily dwellings in the 
neighborhood is more than compensated by the 98 unit apartment complex just 1 block to the north, and the proposed 
large mixed-use development which is also 1 block the north, both at the intersection of Violet and Broadway.   

Thank you so much for your time. 

Sincerely, 
Cam Frasier/Dale Whyte 
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From: Tommy Pizzini [mailto:tommy656@gmail.com]  
Sent: Friday, March 02, 2018 9:31 PM 
To: Moeller, Shannon <MoellerS@bouldercolorado.gov> 
Subject: Question about development review LUR2018-00011 

Hello Shannon, 

I got a notification about LUR2018-00011 (rezoning 1204 Upland from RR-1 to RL-2). 

My wife and are definitely on board with more high density housing in Boulder. We're curious to confirm that there 
would likely be duplexes/two family homes going in on that lot? Is the height restriction 30'? We're right in the sight 
line, and realize our view may be blocked to some degree, but want to know potentially how much and whether we 
should anticipate a three story apartment complex or two-family homes. 

Are there any height restrictions or regulations about line-of-sight, or really just anything else that I should know about 
this type of change? 

Thanks so much for your time and your responses! 
-Tommy
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From: Elizabeth Black [mailto:elizabeth@elizabethblackart.com]  
Sent: Saturday, March 03, 2018 8:25 AM 
To: Moeller, Shannon <MoellerS@bouldercolorado.gov> 
Subject: RE: Initial Review Comments - 1204 Upland Rezoning Proposal (LUR2018-00011) 

Hi Shannon, Thanks for forwarding me the rezoning proposal.  Both my husband and I support the rezoning of the 
Lafond property to RL-2, which will keep it in character with surrounding properties’ zoning, and which will hopefully 
allow some less wealthy folks to move into our neighborhood.   
I have one comment on the proposal, regarding basements.  I did not read the proposal with a fine tooth comb, but it 
does mention basements as if they are allowed.  However, I believe that basements might not be allowed per our 
annexation agreement, and if they are, would be extremely unwise in this location.  The Lafond property is near the low 
point in the dip in Broadway between Violet and Quince.  Drainage from Broadway runs down into this area via the 
Broadway sublateral of the Violet lateral of the Silver Lake Ditch.  Flood water and storm water also run into this 
property from Broadway since there is not a storm sewer or borrow ditch on the east side of Broadway between 4 Mile 
Canyon Creek and Tamarack.  So this property has had major drainage issues for a long time.  Additionally, there are 
many ancient subterranean creek channels from 4 Mile Canyon Creek throughout this part of Crestview West (See photo 
below.)  2 neighbors at 4347 13th and 4341 13th have homes with “crawl spaces” that are actually 7 feet deep and much 
more like unfinished basements.  They have been struggling for years with groundwater intrusion into their 
basements.  It turns out that the subterranean creek channel pictured below flows right into the footprint of their 
homes.  During the flood of 2013 their basements were totally filled with seepage from groundwater, even though their 
homes and “crawl spaces” were supposedly above the level of shallow flooding.  They were lucky not to lose their 
foundations.  They continue to struggle with seepage into their basements whenever 4 Mile Canyon Creek runs or 
whenever the ditch is active.  These two properties have much better drainage than the La Fond property does, and are 
further from active drainageways and irrigation ditches than the Lafond property is, so I would expect that the Lafond 
property would have much greater issues with groundwater than they do.  So for these reasons I urge you not to allow 
basements on the Lafond property. 

Thanks, Elizabeth Black 

Elizabeth Black 
4340 N 13th St 
Boulder CO 80304 
303-449-7532
Elizabeth@ElizabethBlackArt.com
www.ElizabethBlackArt.com
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From: Alexander Schuler <alecschuler37@gmail.com>  
Sent: Thursday, April 26, 2018 10:08 AM 
To: Moeller, Shannon <MoellerS@bouldercolorado.gov> 
Cc: terry palmos <terry@palmos-development.com> 
Subject: 1204 Upland - LUR2018-00011 

Hello Shannon, 

Not sure if this comment is time to be part of the review process...  I lost track of this for a few weeks. 

I live at 1310 Upland, 2 houses down from 1204 

I support as much density as can go on the two lots.  two duplexes sounds good to me.  How about tri-plexes...? 

I feel Boulder needs to densify, as the demand is obviously there.  And smaller homes (and hopefully a little more 
affordable) are one of the small steps we can do to assist that. 

I CC'd Terry here, so he is aware of my comment. 

Thanks, 

Alec Schuler 
Biking Everywhere Close Advocate 
Chef / Proprietor 
Tangerine Restaurants 
2777 Iris Ave., Boulder, CO 80304 - (303)443-2333  
300 S. Public Rd., Lafayette, CO 80026 - (303)443-5100 
TangerineEats.com 
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9-2-19 Rezoning

(e) Criteria: The city's zoning is the result of a detailed and comprehensive appraisal of the city's present and future land
use allocation needs. In order to establish and maintain sound, stable and desirable development within the city, rezoning
of land is to be discouraged and allowed only under the limited circumstances herein described. Therefore, the city
council shall grant a rezoning application only if the proposed rezoning is consistent with the policies and goals of the
Boulder Valley Comprehensive Plan, and, for an application not incidental to a general revision of the zoning map, meets
one of the following criteria:

 (1) The applicant demonstrates by clear and convincing evidence that the proposed rezoning is necessary to come
into compliance with the Boulder Valley Comprehensive Plan map; 

The Boulder Valley Comprehensive Plan (BVCP) designates the property as LR, Low 
Density Residential, which is described as: 

LR is the most prevalent land use designation in the city, covering the primarily single-family 
home neighborhoods, including the historic neighborhoods and Post-WWII neighborhoods. 
Uses: Consists predominantly of single-family detached units. BVCP Density/Intensity: 2 to 6 
dwelling units per acre. 

The existing zoning designation for the site, RR-1, allows a maximum of one dwelling unit per 30,000 
square-foot lot, resulting in a maximum of one dwelling unit on the property and a density of approximately 
1.3 dwelling units/acre. 

The proposed zoning designation, RL-2, requires a minimum of 6,000 square feet of open space per 
dwelling unit. The approximately 33,052 square-foot site could accommodate 4 dwelling units under this 

 zoning, resulting in a density of approximately 5.3 dwelling units/acre. 

Further, the property is part of the Crestview West area of the North Boulder Subcommunity Plan 
(NBSP), which includes a goal to “allow possible higher densities along the Broadway corridor to achieve 
affordable and diverse housing close to transit.” A zoning designation of RL-2 would allow for the 
development of 4 attached dwelling units (2 duplexes), which if developed under the requirements of a 
post-annexation agreement equivalent to other Crestview West annexation agreements, would result in 
attached dwelling units with a smaller amount of floor area per unit as compared to a redevelopment 
consisting of a detached home or homes on individual lots, increasing the possibility of affordability and 
increasing the diversity of housing types in the area.  The rezoning in conjunction with the conditions of 
the post-annexation agreement would allow development of the property consistent with the NBSP as 
well as the goals and policies of the BVCP. 

Staff finds the proposed rezoning consistent with the criteria for rezoning, particularly criterion 9-2-19(e)(1), 
B.R.C. 1981 which requires that the applicant demonstrate by clear and convincing evidence that the proposed 
rezoning is necessary to come into compliance with the Boulder Valley Comprehensive Plan map. 

The BVCP land use designation for the property (and the larger neighborhood) is Low Density Residential (LR) 
and is defined in the BVCP as: 

“The most prevalent land use designation in the city covering primarily single-family neighborhoods where 
densities are between 2 to 6 du/ac.” 
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Figure 1 – Existing BVCP Land Use Map 

Because the property owners chose to not participate in the 1997 neighborhood annexation, the property was issued a 
zoning designation of RR-1 which is defined in the city’s code as: 

“Single-family detached residential dwelling units at low to very low residential densities with a max density of 1.4 du/ac.” 

Figure 2 – Existing Zoning Map 

RR-1 is the lowest intensity residential zoning category with a minimum lot size of 30,000 SF and maximum density of 1.4 
du/ac, which is therefore technically inconsistent with the underlying LR land use designation that contemplates densities 
between 2 and 6 du/ac as noted above.  

The proposed RL-2 zoning is consistent with the current BVCP land use designation of RL and is defined in Section 9-5-
2(c), B.R.C. 1981 as “medium density residential areas primarily used for small-lot residential development, including 
without limitation, duplexes, triplexes, or townhouses, where each unit generally has direct access at ground level.”  

As indicated in figure 2 above, the site is surrounded by RL-2 zoning. 

  n/a (2) The existing zoning of the land was the result of a clerical error; 
Not applicable. 

  n/a (3) The existing zoning of the land was based on a mistake of fact; 
Not applicable. 

  n/a (4) The existing zoning of the land failed to take into account the constraints on development created by the natural 
characteristics of the land, including, but not limited to, steep slopes, floodplain, unstable soils and 
inadequate drainage; 
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Not applicable. 

  n/a (5) The land or its surrounding environs has changed or is changing to such a degree that it is in the public interest 
to encourage a redevelopment of the area or to recognize the changed character of the area; or Not 
applicable. 

  n/a (6) The proposed rezoning is necessary in order to provide land for a community need that was not 
anticipated at the time of adoption of the Boulder Valley Comprehensive Plan. 
Not applicable. 
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CITY COUNCIL AGENDA ITEM COVER SHEET

MEETING DATE:
December 18, 2018

AGENDA TITLE
Second reading and consideration of a motion to adopt Ordinance 8296, amending Title 9,
“Land Use Code,” B.R.C. 1981, to preserve commercial retail uses in the Business
Community – 1 (BC-1) and Business Community -2 (BC-2) zoning districts by restricting
residential and other ground floor uses and setting forth related details

PRIMARY STAFF CONTACT
Karl Guiler, Senior Planner

REQUESTED ACTION OR MOTION LANGUAGE
Second reading and consideration of a motion to adopt Ordinance 8296, amending Title 9,
“Land Use Code,” B.R.C. 1981, to preserve commercial retail uses in the Business
Community – 1 (BC-1) and Business Community -2 (BC-2) zoning districts by restricting
residential and other ground floor uses and setting forth related details

BRIEF HISTORY OF ITEM
Passed on first reading on Oct. 16th. The ordinance is being prepared in response to a City
Council discussion on BC zoning on Oct. 2nd with instruction to prepare an ordinance that did
not render existing uses on the ground floor in BC zones non-conforming and also restricted
other non-neighborhood serving uses on the ground floor in addition to residential uses.

ATTACHMENTS:
Description
Memo and Attachments
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CITY OF BOULDER 
CITY COUNCIL AGENDA ITEM 

 
MEETING DATE:  December 18, 2018 

 
 
AGENDA TITLE: 
Second reading and consideration of a motion to adopt Ordinance 8296, amending 
Title 9, “Land Use Code,” B.R.C. 1981, to preserve commercial retail uses in the 
Business Community – 1 (BC-1) and Business Community -2 (BC-2) zoning districts 
by restricting residential and other ground floor uses and setting forth related details. 

 
 
 
 
PRESENTERS  
Jane S. Brautigam, City Manager  
Thomas A. Carr, City Attorney 
David Gehr, Chief Deputy City Attorney 
Chris Meschuk, Asst. City Manager/Interim Director of Planning 
Charles Ferro, Development Review Manager, Planning 
Karl Guiler, Senior Planner / Code Amendment Specialist 
 

 
EXECUTIVE SUMMARY 
On Oct. 2, 2018, staff presented several zoning options to the City Council with the 
intent of preserving ground floor retail and commercial uses in the Business 
Community (BC) zoning districts with the goal being to allow uses on the ground floor 
that will not adversely affect the intended function and character of the area as a 
neighborhood serving business area where retail-type stores predominate. The staff 
memorandum detailing the different zoning options presented at that time can be found 
here (see page 237). 
While the council expressed a range of opinions on whether to apply the restrictions 
citywide or to specific areas within the BC zones, there was consensus that the issue 
should be addressed based on the slow down in retail revenue in recent years in Boulder 
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and relevant growth pressures that come from the allowance of doing residential 
development by right in the BC zones.  
After some discussion, the council expressed interest in an option that would apply the 
ground floor restriction citywide in the BC zones as long as it did not make existing 
residential uses non-conforming and also incentivized neighborhood serving ground 
floor retail, personal service uses, and dining and entertainment uses as opposed to 
other commercial uses like offices or hotels etc. 
With that guidance, staff is not bringing forward the prior ordinance and amendments 
for consideration, but rather a new ordinance (Attachment A) addressing the overall 
goal of preserving neighborhood serving uses on the ground floor in BC retail areas. 
This ordinance was passed on first reading by council on Oct. 16, 2018. A map of the 
BC zone locations citywide can be found in Attachment B. 

 
BACKGROUND 
In July 2018, two Council members raised concerns that entirely residential development 
in the BC-2 (Business Commercial – 2) zone south of Baseline and east of Broadway by 
the Basemar Shopping Center, may be detrimental to the existing commercial character 
of that area that presently serves nearby residential neighborhoods. The concern stems 
from residential uses being viewed as a more lucrative land use than commercial 
development and as a result, could be permitted in the BC zones without special review 
and as by-right uses. Redevelopment in these zones as entirely residential could be in 
conflict with the BC zones’ stated purpose, which is as follows: 
 

Business areas containing retail centers serving a number of neighborhoods, where 
retail-type stores predominate. (Section 9-5-2(c)(2)(G), B.R.C. 1981) 

 
City Council passed Ordinance 8278 on first reading on July 17, 2018 prohibiting 
residential uses on the ground floor in the BC-1 and BC-2 zoning districts. Planning 
Board considered the proposed ordinance on Sept. 6th and did not recommend approval 
of the ordinance based on concerns about applying the residential ground floor 
restriction citywide – particularly because it would render some residential uses 
nonconforming. Rather, the board recommended to the City Council on a vote of 4-2 
(Gray, Vitale opposed) that the City Council adopt an ordinance that applies the ground 
floor residential restriction only to the BC-2 zone south of Baseline near the University 
finding that the residential growth pressures of that area may be more so than in other 
parts of the city.  
 
On Oct. 2, 2018, staff presented several zoning options to the City Council with the 
intent of preserving ground floor retail and commercial uses in the Business 
Community (BC) zoning districts with the goal being to allow uses on the ground floor 
that will not adversely affect the intended function and character of the area as a 
neighborhood serving business area where retail-type stores predominate. The staff 
memorandum detailing the different zoning options presented at that time can be found 
here (see page 237). 
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While the council expressed a range of opinions on whether to apply the restrictions 
citywide or to specific areas within the BC zones, there was consensus that the issue 
should be addressed based on the slow down in retail revenue in recent years in Boulder 
and relevant growth pressures that come from the allowance of doing residential 
development by right in the BC zones.  
After some discussion, the council expressed interest in an option that would apply the 
ground floor restriction citywide in the BC zones as long as it did not make existing 
residential uses non-conforming and also incentivized neighborhood serving ground 
floor retail, personal service uses, and dining and entertainment uses as opposed to 
other commercial uses like offices or hotels etc. 
With that guidance, staff is bringing forward a new ordinance (Attachment A) 
addressing the overall goal of preserving neighborhood serving uses on the ground floor 
in BC retail areas. On Dec. 6th, Planning Board reviewed the attached ordinance and 
recommended approval of the ordinance on a vote of 6 to 0. A summary of the 
discussion can be found within the “Board and Commission Feedback” portion of this 
memorandum and within the draft minutes in Attachment D. 
 
STAFF RECOMMENDATION 
 
Suggested Motion Language:  
Motion to adopt Ordinance 8296 amending Title 9, “Land Use Code,” B.R.C. 1981, to 
preserve commercial retail uses in the Business Commercial – 1 (BC-1) and Business 
Commercial -2 (BC-2) zoning districts by restricting residential and other ground floor 
uses and setting forth related details.  
 

 
COMMUNITY SUSTAINABILITY ASSESSMENTS AND IMPACTS 
 

• Economic –The city is experiencing a downturn in retail tax revenues. The 
proposed change would work towards protecting and preserving Business 
Community (BC) areas, which have a stated purpose of being “Business areas 
containing retail centers serving a number of neighborhoods, where retail-type 
stores predominate.” (Section 9-5-2(c)(2)(G), B.R.C. 1981).” 
 

• Environmental – Any potential environmental impacts will be similar to the impacts 
of the existing development patterns. 

 
• Social –As the BC zones tend to be in neighborhood centers serving residential 

areas, Boulder Valley Comprehensive Plan (BVCP) Policy 2.19, Neighborhood 
Centers (see below), speaks to encouraging neighborhood centers to be more 
mixed-use.  The proposed zoning change will help preserve the predominate 
commercial character and avoid situations where a development may be entirely 
residential and not mixed-use, which is possible under current zoning. Future 
planning efforts will need to look at each neighborhood center and consider zoning 
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changes that are consistent with the “Neighborhood Center Guiding Principles” 
within the BVCP (see page 44). 

 
 2.19 Neighborhood Centers 

Neighborhood centers often contain the economic, social and cultural 
opportunities that allow neighborhoods to thrive and for people to come together. 
The city will encourage neighborhood centers to provide pedestrian-friendly and 
welcoming environments with a mix of land uses. The city acknowledges and 
respects the diversity of character and needs of its neighborhood centers and will 
pursue area planning efforts to support evolution of these centers to become mixed-
use places and strive to accomplish the guiding principles noted below. 

 
OTHER IMPACTS  
 

• Fiscal – This project is being completed using existing resources. 
• Staff time – This project is being completed using existing staff resources. 

 
BOARD AND COMMISSION FEEDBACK 
The Planning Board has reviewed and made recommendations on two ordinances related 
to BC zoning. The first review was on Sept. 6, 2018, where Planning Board discussed 
several zoning options for the BC zones. Most of the board members understood the 
concern related to ground floor residential impact to the character of business community 
zones, while one board member found that such restrictions would be inconsistent 
Boulder Valley Comprehensive Plan (BVCP) policies on mixed-use or integration of new 
housing.  Some board members expressed concern about applying the ground floor 
residential restrictions citywide and that perhaps this may require additional analysis.  
 
After some discussion, most of the board found that the BC-2 zone south of Baseline near 
the University would likely encounter the highest residential growth pressures based on 
its close proximity to the University of Colorado campus and that regulations should 
focus on that area rather than citywide. Planning Board voted to recommend that City 
Council adopt an ordinance that would only apply to the BC-2 discussed above. This 
recommendation passed on a vote of 4-2 with one board member finding that the 
regulations should apply citywide and the other objecting to the proposed restrictions for 
being out of alignment with the BVCP.  
 
The Planning Board reviewed the current ordinance (Attachment A) on Dec. 6, 2018 and 
recommended approval on a vote of 6 to 0. The motion is below: 
 

On a motion by C. Gray seconded by B. Bowen the Planning Board voted 6-0 
(P. Vitale absent) to recommend approval of Ordinance 8296 subject to the 
findings within the staff memorandum. 

 
While the board members supported the ordinance, some board members felt that a 
reactionary approach to the BC zones was not preferable and that such changes should 
occur only after more deliberative planning effort with community outreach. Another 
board member felt that the ordinance was important in light of impacted retail revenues 
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and residential growth pressures and found that it should be promptly passed. One board 
member found that the proposed additional criteria on surrounding use context (see 
‘Proposed Language’ on page 6) applied to projects requesting a Use Review was 
redundant based on other Use Review criteria and should be removed. The board member 
proposed an amendment that would have removed the extra language and the motion 
failed on a 3 to 3 vote (see below): 
 

Amendment to the Motion by H. Zuckerman, seconded by B. Bowen, to remove 
the language after “B.R.C. 1981”  where all underlined language appears in the 
draft Ordinance 8296. 3-3 (L. Payton, J. Gerstle and C. Gray opposed; P. Vitale 
absent). Motion failed. 

 
Draft minutes from the Dec. 6th Planning Board meeting can be found in Attachment D. 
 
PUBLIC FEEDBACK 
Boulder Housing Partners is moving forward with an expansion to the existing affordable 
housing project, Red Oak Park, and the proposed provisions related to BC zoning would 
prohibit the expansion as proposed. Staff is proposing a provision in the ordinance in 
Attachment A that would exempt in progress Site Review projects from the provisions if 
submitted prior to the first reading of the attached ordinance. Several property owners 
spoke to Planning Board about their properties being rendered non-conforming as a result 
of the proposed BC change. One example are some BC properties that include single-
family houses just west of 28th Street north of Pearl Street. Written comments on these 
prior changes can be found in Attachment C. Staff has sent out notice of the latest 
proposed changes to BC property owners to solicit feedback on the new option.  
 
Feedback on the latest proposed change has been limited to inquiries; however, one 
comment was received on a project that is currently being reviewed through the 
Technical Documents process on east Pine Street near 28th Street. The project is by-right 
and includes residential above the ground floor consistent with the proposed ordinance. 
However, if council were to apply a permanently affordable housing requirement or 
percentage residential limitation as discussed on page 7, the project would not be able to 
proceed as the project has not yet submitted a building permit and its design was not 
vested through the Site Review process. 
 
Feedback on the latest proposed change has been limited to inquiries; however, one 
comment was received on a project that is currently being reviewed through the 
Technical Documents process on east Pine Street near 28th Street.  The project is by-right 
and has been revised to comply with each of the pending ordinances as they have been 
proposed and considered by the board and council.  However, as this particular project is 
required to go through a Technical Document process rather than Site Review, the 
proposed project has not yet submitted a building permit and as such, the project would 
technically not be grandfathered as only vested Site Review projects and projects 
submitted for permit can be through the pending ordinance rules (see page 7).  The 
applicant has expressed concern about how the project may be impacted if any 
permanently affordable housing provisions, as discussed on page 7, are adopted by 
council. 
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ANALYSIS 
Ordinance 8296 
The proposed code change within Ordinance 8296 (Attachment A) is similar to what 
was previously proposed as the primary zoning option on Oct. 2, 2018 (Ordinance 8278) 
in that the proposed change would entail changing residential uses in the BC zones from 
allowable uses (denoted as a footnote in the Land Use Code Use Table 6-1 as “A” for 
“Allowable”) to a new “B” footnote category (termed “Business”), which would 
explicitly require that ground floor uses be non-residential uses excepting necessary 
access of upper floor uses from the ground level as follows: 
 
Proposed Language: 
 

B: Allowed use provided that it is not located on the ground floor, with the 
exception of minimum necessary ground level access. The uses may be located on 
the ground floor only if approved pursuant to Section 9-2-15, "Use Review," 
B.R.C. 1981.  In addition to meeting the use review criteria, the applicant shall 
demonstrate that the residential and/or office or associated use on the ground 
floor will not adversely affect the intended function and character of the area as 
a neighborhood serving business area where retail-type stores predominate. In 
determining whether this criterion is met, the reviewing authority shall consider 
the location and design of the proposed use and the existing and approved uses 
on the property and in the area. 
 

However, this option differs from the original proposal in that it would also include some 
non-residential uses in addition to residential uses that would not be permitted on the 
ground floor without a Use Review approval. Staff has gone through the Use Table and 
left neighborhood serving uses (e.g., retail, personal service, restaurants etc.) as allowable 
(“A”), while changing other uses (e.g., offices, hotels etc.) that have less of a 
neighborhood serving focus to “B” meaning that they would be permitted by right only 
above the ground floor.  

 
Another difference from the original proposal is that this option would allow an applicant 
or property owner to request approval of a Use Review application to allow the restricted 
uses (i.e., residential or others) on the ground floor. The language above includes a 
previously shared criterion that would apply to such Use Reviews to ensure that any such 
request is not in conflict with the intended function and character of the area as a 
neighborhood serving business area where retail-type stores predominate. 
 
This option would not render any existing uses non-conforming since there is a Use 
Review option and also would not require a conditional use review application. Rather, 
depending on the proposed use it would either be allowable (above or on the ground 
floor) or would require a Use Review application, which is subject to call up by any 
interested person or Planning Board member. 
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Alternative consideration 
Councilmember Young proposed an alternative option that would restrict the percentage 
of residential uses as well as applying a new requirement that either the ground floor or 
any of the residential uses on the site would need to be permanently affordable. This 
approach would be different than that proposed in Attachment A and would require that 
residential uses be made conditional uses (designated as a “C” in the use table) with new 
criteria added to the use standards that would restrict the percentage of residential as well 
as a requirement for permanent affordability. The latter requirement would not be without 
precedent as a similar requirement was applied to the residential uses on University Hill 
with the following language: 
 

 The units meet the requirements for permanently affordable units set forth in Chapter 
9-13, "Inclusionary Housing," B.R.C. 1981 

 
With BC zones throughout the city; however, the scope would be significantly broader. If 
council agreed with this option, staff would need clarification as to whether it should 
apply to all residential uses on a site and what specific percentage restriction on 
residential uses should be added. This would require an amendment and third reading of 
the ordinance. 
 
Pending Ordinance Rule 
City Council passed the ordinance on first reading, so the pending Ordinance rules apply 
for 120 days or until February 13, 2019. This rule provides that the city manager will “not 
issue a building permit, for a period not to exceed one hundred twenty days, that conflicts 
with a proposed amendment to this title, between the earlier of the date of the planning 
board’s recommendation to the city council or the city council’s first reading on such 
amendment and the city council’s final action thereon.”  See § 9-1-5 (b), “Amendments 
and Effect of Pending Amendments,” B.R.C. 1981.   
 
Section 4 of the proposed Ordinance provides the rules related to the transition to the new 
regulations.  It recognizes that there are presently applications in the review process and 
allows those applications to continue under the rules in place at the time of the application.  
Under this provision, planning and development services will continue to process the 
applications.  If council desires to halt work on these applications, this section should be 
removed.   
 
 
ATTACHMENTS 
A:  Ordinance 8296 
B:  Map showing location of the BC zoning districts 
C:  Public comment 
D:  Planning Board draft minutes from Dec. 6, 2018 
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ORDINANCE 8296 

AN ORDINANCE AMENDING TITLE 9, “LAND USE CODE,” 
B.R.C. 1981, TO PRESERVE COMMERCIAL RETAIL USES BY 
RESTRICTING OTHER GROUND FLOOR USES IN THE 
BUSINESS-COMMERCIAL 1 (BC-1) AND BUSINESS-
COMMERCIAL 2 (BC-2) ZONING DISTRICTS AND SETTING 
FORTH RELATED DETAILS. 

BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF BOULDER, 

COLORADO: 

Section 1.  Section 9-2-1, “Types of Reviews,” B.R.C. 1981, is amended to read as 

follows: 

9-2-1. - Types of Reviews.

(a) Purpose: This section identifies the numerous types of administrative and development review
processes and procedures. The review process for each of the major review types is
summarized in Table 2-1 of this section.

(b) Summary Chart:
TABLE 2-1: REVIEW PROCESSES SUMMARY CHART 

I. ADMINISTRATIVE
REVIEWS  

II. ADMINISTRATIVE
REVIEWS - 

CONDITIONAL USES  

III. DEVELOPMENT
REVIEW AND BOARD

ACTION  

Administrative form-based code 
review  
Building permits  

Change of address  

Change of street name 

Demolition, moving, and 
removal of buildings with no 
historic or architectural 
significance, per Section 9-11-
23, "Review of Permits for 
Demolition, On-Site Relocation, 
and Off-Site Relocation of 
Buildings Not Designated," 

Accessory Units (Dwelling, 
Owners, Limited)  

Wireless Communications 
Facilities  

Attached Dwelling Units and 
Efficiency Living Units in the 
University Hill General 
Improvement District  

Bed and Breakfasts  

Cooperative Housing Units 

Daycare Centers  

Annexation/initial zoning 

BOZA variances  

Concept plans  

Demolition, moving, and 
removal of buildings with 
potential historic or 
architectural significance, per 
Section 9-11-23, "Review of 
Permits for Demolition, On-
Site Relocation, and Off-Site 
Relocation of Buildings Not 
Designated," B.R.C. 1981  
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B.R.C. 1981  
   
Easement vacation  
   
Extension of development 
approval/staff level  
   
Landmark alteration certificates 
(staff review per Section 9-11-
14, "Staff Review of 
Application for Landmark 
Alteration Certificate," B.R.C. 
1981)  
   
Landscape standards variance  
   
   
Minor modification to approved 
site plan  
   
Minor modification to approved 
form-based code review  
   
   
Nonconforming use (extension, 
change of use (inc. parking))  
   
Parking deferral per Subsection 
9-9-6(e), B.R.C. 1981  
   
Parking reduction of up to fifty 
percent per Subsection 9-9-6(f), 
B.R.C. 1981  
   
Parking reductions and 
modifications for bicycle 
parking per Paragraph 9-9-
6(g)(6), B.R.C. 1981  
   
Parking stall variances  
   
Public utility  
   
Rescission of development 
approval  
   

   
Detached Dwelling Units with 
Two Kitchens  
   
Drive-Thru Uses  
   
Group Home Facilities  
   
Home Occupations  
   
Manufacturing Uses with Off-
Site Impacts  
   
Medical or Dental Clinics or 
Offices or Addiction 
Recovery Facilities in the 
Industrial General Zoning 
District near the Boulder 
Community Health Foothills 
Campus  
   
Neighborhood Service 
Centers  
   
Offices, Computer Design and 
Development, Data 
Processing, 
Telecommunications, Medical 
or Dental Clinics and Offices, 
or Addiction Recovery 
Facilities in the Service 
Commercial Zoning Districts  
   
Recycling Facilities  
   
Religious Assemblies  
   
Residential Care, Custodial 
Care, and Congregate Care 
Facilities  
   
Residential Development in 
Industrial Zoning Districts  
 

Form-based code review  
   
   
Landmark alteration 
certificates other than those 
that may be approved by staff 
per Section 9-11-14, "Staff 
Review of Application for 
Landmark Alteration 
Certificate," B.R.C. 1981  
   
Lot line adjustments  
   
Lot line elimination  
   
Minor Subdivisions  
   
Out of city utility permit  
   
Rezoning  
   
Site review  
   
Subdivisions  
   
Use review  
   
Vacations of street, alley, or 
access easement  
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Revocable permit  
   
Right of way lease  
   
Setback variance  
   
Site access variance  
   
Solar exception  
   
Zoning verification  

Residential Uses in the MU-3 
Zoning District Fronting Pearl 
Street 

   
Restaurants, Brewpubs, and 
Taverns  
   
Sales or Rental of Vehicles on 
Lots Located 500 Feet or Less 
from a Residential Zoning 
District  
   
Service Stations  
   
Shelters (Day, Emergency, 
Overnight, temporary)  
   
Temporary Sales  
   
Transitional Housing  

 
Section 2.  Section 9-6-1 “Schedule of Permitted Land Uses,” B.R.C. 1981, and that 

portion of Table 6-1 labeled “Use Table” related to the BC-1 and BC-2 zones in Section 9-6-1, 

“Schedule of Permitted Land Uses,” B.R.C. 1981, is amended as follows: 

9-6-1. - Schedule of Permitted Land Uses.  

The schedule shows the uses which are permitted, conditionally permitted, prohibited, or which 
may be permitted through use review pursuant to Section 9-2-15, "Use Review," B.R.C. 1981.  

(a) Explanation of Table Abbreviations: The abbreviations used in Table 6-1 of this section have 
the following meanings:  
(1) Allowed Uses: An "A" in a cell indicates that the use type is permitted by right in the 

respective zoning district. Permitted uses are subject to all other applicable regulations of 
this title.  

(2) Conditional Uses: A "C" in a cell indicates that the use type will be reviewed in 
accordance with the procedures established in Section 9-2-2, "Administrative Review 
Procedures," B.R.C. 1981. Conditional use applications shall also meet the additional 
standards set forth in Sections 9-6-2 through 9-6-9, B.R.C. 1981, for "Specific Use 
Standards," or other sections of this title.  
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(3) Use Review Uses: A "U" in a cell indicates that the use type will be reviewed in 
accordance with the procedures established in Section 9-2-15, "Use Review," B.R.C. 
1981. Use review applications shall also meet the additional standards set forth in 
Sections 9-6-2 through 9-6-9, B.R.C. 1981, for "Specific Use Standards."  

(4) Ground Floor Restricted Uses: A "G" in a cell indicates that the use type is permitted by 
right in the respective zoning district, so long as it is not located on the ground floor facing 
a street, with the exception of minimum necessary ground level access, otherwise by use 
review only.  

(5) Ground Floor Restricted Uses: A “B” in a cell indicates the use type is permitted by right 
in the respective zoning district, so long as it is not located on the ground floor, with the 
exception of minimum necessary ground level access.  The use may be located on the 
ground floor only if approved pursuant to Section 9-2-15, "Use Review," B.R.C. 
1981.  In addition to meeting the use review criteria, the applicant shall demonstrate that 
the use on the ground floor will not adversely affect the intended function and character 
of the area as a neighborhood serving business area where retail-type stores predominate.  
In determining whether this criterion is met, the reviewing authority shall consider the 
location and design of the proposed use and the existing and approved uses on the 
property and in the area. 

(56) Residential Restricted Uses - M: An "M" in a cell indicates the use is permitted, provided 
at least fifty percent of the floor area is for residential use and the nonresidential use is 
less than seven thousand square feet per building, otherwise by use review only.  

(67) Residential Restricted Uses - N: An "N" in a cell indicates the use is permitted, provided 
at least fifty percent of the floor area is for nonresidential use, otherwise by use review 
only.  

(78) Prohibited Uses: An asterisk symbol ("*") in a cell indicates that the use type is prohibited 
in the zoning district.  

(89) Additional Regulations: There may be additional regulations that are applicable to a 
specific use type. The existence of these specific use regulations is noted through a 
reference in the last column of the use table entitled "Specific Use." References refer to 
subsections of Sections 9-6-2 through 9-6-9, B.R.C. 1981, for "Specific Use Standards," 
or other sections of this title. Such standards apply to all districts unless otherwise 
specified. Uses located on a lot or parcel designated in Appendix L, "Form-Based Code 
Areas," are subject to the requirements of this chapter, but may also be subject to 
additional use regulations pursuant Appendix M, "Form-Based Code."  

(910) n/a: Not applicable; more specific use applications apply.  
(b) Interpretation: The city manager may decide questions of interpretation as to which category 

uses not specifically listed are properly assigned to, based on precedents, similar situations, 
and relative impacts. Upon written application, the BOZA may determine whether a specific 
use not listed in Table 6-1 of this section is included in a specific use category. Any use not 
specifically listed in Table 6-1 of this section is not allowed unless it is determined to be 
included in a use category as provided by this section.  

(c) Multiple Uses of Land Permitted: Permitted uses, conditional uses, and uses permitted by use 
review may be located in the same building or upon the same lot.  
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(d) Use Table:  
TABLE 6-1: USE TABLE  

Zoning District BC-1, BC-2   

Use Modules B3  Specific Use Standard  

Form Based Code Areas 
Uses 

 Appendix M 

Residential Uses 

Detached dwelling units AB 9-8-4  
9-6-3(j) 

Detached dwelling unit with 
two kitchens  *  9-6-3(b)  

Duplexes  AB  9-8-4  
9-6-3(j)  

Attached dwellings  AB  9-8-4  
9-6-3(j)  

Mobile home parks  *   

Townhouses  AB  9-8-4  
9-6-3(h)  

Live-work  *   

Attached dwelling units 
outside of the University Hill 
general improvement district  

n/a   

Attached dwelling units and 
efficiency living units in the 
University Hill general 
improvement district  

n/a  9-6-3(i)  
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Zoning District BC-1, BC-2   

Use Modules B3  Specific Use Standard  

Efficiency living units outside of the University Hill general improvement district: 

A. If <20% of total units  AB   

B. If ≥20% of total units  U  9-6-3(k) 

Accessory units: 

A. Accessory dwelling unit  *  9-6-3(a)  

B. Owner's accessory unit  *  9-6-3(a)  

C. Limited accessory unit  *  9-6-3(a)  

Caretaker dwelling unit  *   

Group quarters: 

A. Congregate care facilities  AB  9-3-2(i)  
9-6-3(e)  

B. Custodial care  U   

C. Group homes  C  9-3-2(i)  
9-6-3(c)  

D. Residential care facilities  C  9-6-3(e)  

E. Fraternities, sororities and 
dormitories  

AB  9-3-2(i)  

F. Boarding houses  AB   

Fraternities, sororities, 
dormitories, and boarding 
houses outside the University 

n/a   
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Zoning District BC-1, BC-2   

Use Modules B3  Specific Use Standard  

Hill general improvement 
district  

Fraternities, sororities, 
dormitories, and boarding 
houses in the University Hill 
general improvement district  

n/a   

Home occupation  C  9-6-3(d)  

Transitional housing  C  9-6-3(g)  

Dining and Entertainment 

Art or craft studio space 
≤2,000 square feet  A   

Art or craft studio space 
>2,001 square feet  

A   

Breweries, distilleries or 
wineries <15,000 square feet 
and with a restaurant  

*  9-6-5(b)(3.5)  

Breweries, distilleries or 
wineries <15,000 square feet 
and without a restaurant  

*   

Breweries, distilleries or 
wineries with or without a 
restaurant >15,000 square 
feet  

*  
9-6-5  

(b)(3.5)  

Commercial kitchens and 
catering  *   
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Zoning District BC-1, BC-2   

Use Modules B3  Specific Use Standard  

Indoor amusement 
establishment  U   

Mobile food vehicle on 
private property  C  9-6-5(d)  

Mobile food vehicle on 
public right-of-way  *  9-6-5(d)  

Museums  A   

Restaurants (general)  n/a  9-6-5(b)  

Restaurants, brewpubs, and 
taverns no larger than 1,000 
square feet in floor area, 
which may have meal service 
on an outside patio not more 
than 1/3 the floor area, and 
which close no later than 11 
p.m.  

n/a   

Restaurants, brewpubs, and 
taverns outside the 
University Hill general 
improvement district - no 
larger than 1,500 square feet 
in floor area, which may 
have meal service on an 
outside patio not more than 
1/3 the floor area, and which 
close no later than 11 p.m.  

A  9-6-5(b)  

Restaurants, brewpubs, and 
taverns over 1,000 square 
feet in floor area, or which 

n/a   
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Zoning District BC-1, BC-2   

Use Modules B3  Specific Use Standard  

close after 11 p.m., or with 
an outdoor seating area of 
300 square feet or more  

Restaurants, brewpubs, and 
taverns outside of the 
University Hill general 
improvement district that are: 
over 1,500 square feet in 
floor area or which close 
after 11 p.m.  

A   

Restaurants, brewpubs, and 
taverns in the University Hill 
general improvement district  

n/a  9-6-5(b)(2)  

Restaurants, brewpubs, and 
taverns with an outdoor 
seating area of 300 square 
feet or more within 500 feet 
of a residential zoning 
district  

U   

Small theater or rehearsal 
space  U   

Taverns (general)  n/a   

Temporary outdoor 
entertainment  C  9-6-5(c)  

Lodging uses: 

Hostels  AB  9-3-2(i)  
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Zoning District BC-1, BC-2   

Use Modules B3  Specific Use Standard  

Bed and breakfasts  *  
9-3-2(i)  
9-6-5(a)  

Motels and hotels  AB  9-3-2(i)  

Public and Institutional Uses 

Airports and heliports  *  9-3-2(i)  

Cemeteries  *   

Daycare, home  *   

Daycare center with ≤50 
children or adults (excluding 
employees)  

A  9-3-2(i)  
9-6-6(a)  

Daycare center with >50 
children or adults (excluding 
employees)  

A  9-3-2(i)  
9-6-6(a)  

Day shelter  C  9-6-6(b)  

Emergency shelter  C  9-3-2(i)  
9-6-6(b)  

Essential municipal and 
public utility services  A  9-3-2(i)  

Governmental facilities  A  9-3-2(i)  

Mortuaries and funeral 
chapels  U   

Nonprofit membership clubs  A   
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Zoning District BC-1, BC-2   

Use Modules B3  Specific Use Standard  

Overnight shelter  C  
9-3-2(i)  
9-6-6(b)  

Private elementary, junior 
and senior high schools  A  9-3-2(i)  

Public elementary, junior and 
senior high schools  A  9-3-2(i)  

Public colleges and 
universities  A   

Private colleges and 
universities  A   

Public and private office uses 
providing social services  AB   

Religious assemblies  A   

Adult educational facility 
with <20,000 square feet of 
floor area  

AB   

Adult educational facilities 
with ≥20,000 square feet or 
more of floor area  

AB   

Vocational and trade schools  AB   

Office, Medical and Financial Uses 

Data processing facilities  AB  9-6-7  

Financial institutions  AB  9-6-7  
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Zoning District BC-1, BC-2   

Use Modules B3  Specific Use Standard  

Hospitals  *  9-3-2(i)  

Medical or dental clinics or 
offices or addiction recovery 
facilities  

AB  9-3-2(i)  
9-6-7  

Medical and dental 
laboratories  AB   

Offices, administrative  AB  9-6-7  

Offices, professional  AB  9-6-7  

Offices, technical; with 
<5,000 square feet of floor 
area  

AB  9-6-7  

Offices, technical; with 
>5,000 square feet of floor 
area  

AB  9-6-7  

Offices - other  AB  9-6-7  

Parks and Recreation Uses 

Camp-  
grounds  *   

Outdoor entertainment  U   

Park and recreation uses  A   

Indoor recreational or 
athletic facilities  A   
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Zoning District BC-1, BC-2   

Use Modules B3  Specific Use Standard  

Commercial, Retail and Industrial Uses 

Service Uses: 

Animal hospital or veterinary 
clinic  A   

Animal kennel  U   

Broadcasting and recording 
facilities  AB  9-3-2(i)  

Business support services 
<10,000 square feet  A   

Business support services 
≥10,000 square feet  A   

Industrial service center  *  9-6-9(j)  

Non-vehicul-  
ar repair and rental services 
without outdoor storage  

U   

Neighbor-  
hood business center  *  9-6-9(f)  

Personal service uses  A   

Wireless commu-  
nications  
facilities  

C  9-6-9(a)  

Retail Sales Uses: 
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Zoning District BC-1, BC-2   

Use Modules B3  Specific Use Standard  

Accessory sales  C  9-16  

Convenience retail sales 
≤2,000 square feet  A   

Convenience retail sales 
>2,000 square feet  A   

Retail fuel sales (not 
including service stations)  C  9-6-9(d)  

Retail sales ≤5,000 square 
feet  A   

Retail sales >5,000 square 
feet but ≤20,000 square feet  A   

Retail sales >20,000 square 
feet  U   

Building material sales 
≤15,000 square feet of floor 
area  

*   

Building material sales 
>15,000 square feet of floor 
area  

U   

Temporary sales  C  9-6-5(c)  

Vehicle-Related Uses: 

Automobile parking lots, 
garages or car pool lots as a 
principal use  

A  9-6-9(b)  
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Zoning District BC-1, BC-2   

Use Modules B3  Specific Use Standard  

Car washes  U   

Drive-thru uses  U  9-6-9(c)  

Fuel service stations or retail 
fuel sales  C  9-6-9(d)  

Sales and rental of vehicles  U   

Sales and rental of vehicles 
within 500 feet of a 
residential use module  

U  9-6-9(i)  

Service of vehicles with no 
outdoor storage  U   

Service of vehicles with 
limited outdoor storage  U   

Industrial Uses: 

Building and landscaping 
contractors  *   

Cleaning and laundry plants  *   

Cold storage lockers  *   

Computer design and 
development facilities  AB  9-6-7(a)  

Equipment repair and rental 
with outdoor storage  U   

Lumber yards  *   
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Zoning District BC-1, BC-2   

Use Modules B3  Specific Use Standard  

Manufactur-  
ing uses ≤15,000 square feet  *   

Manufactur-  
ing uses >15,000 square feet  *   

Manufactur-  
ing uses with potential off-
site impacts  

*  9-6-9(e)  

Outdoor storage  *   

Outdoor storage of 
merchandise  C  9-6-9(g)  

Printers and binders  *   

Recycling centers  *   

Recycling collection 
facilities - large  U  9-6-9(h)  

Recycling collection 
facilities - small  C  9-6-9(h)  

Recycling processing 
facilities  *  9-6-9(h)  

Self-service storage facilities  *   

Telecommun-  
ications use  AB   

Warehouse or distributions 
facilities  *   
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Zoning District BC-1, BC-2   

Use Modules B3  Specific Use Standard  

Wholesale business  *   

Agriculture and Natural Resource Uses 

Open space, grazing and 
pastures  *   

Community gardens  C  9-6-4(a)  

Crop production  *   

Mining industries  *   

Firewood operations  *   

Greenhouse and plant 
nurseries  *   

Accessory 

Accessory buildings and uses  A  9-16  

A: Allowed use.  

C: Conditional use. See Section 9-2-2 for administrative review procedures.  

*: Use prohibited.  

U: Use review. See Section 9-2-15 for use review procedures.  

G: Allowed use provided that it is not located on the ground floor facing a street, with the 
exception of minimum necessary ground level access, otherwise by use review only.  

B: Allowed use provided that it is not located on the ground floor, with the exception of 
minimum necessary ground level access, otherwise by use review only. In addition to meeting 
the use review criteria, the applicant shall demonstrate that the use on the ground floor will not 
adversely affect the intended function and character of the area as a neighborhood serving 
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business area where retail-type stores predominate. In determining whether this criterion is 
met, the reviewing authority shall consider the location and design of the proposed use and the 
existing and approved uses on the property and in the area. 

M: Allowed use provided at least 50% of the floor area is for residential use and the 
nonresidential use is less than 7,000 square feet per building, otherwise use review.  

N: Allowed use provided at least 50% of the floor area is for nonresidential use, otherwise by use 
review.  

n/a: Not applicable; more specific use applications apply.  

Section 3.  Section 9-6-3, “Specific Use Standards – Residential Uses,” B.R.C. 1981, is 

amended by adding the following paragraphs: 

9-6-3. – Specific Use Standards – Residential Uses. 

. . .  
(c) Group Home Facilities: The following criteria apply to any group home facility: 

 
. . .  

(5) Group home uses allowed in the BC-1 and BC-2 districts shall not be located on the 
ground floor, with the exception of minimum necessary ground level access. The use may 
be located on the ground floor only if approved pursuant to Section 9-2-15, "Use 
Review," B.R.C. 1981.  In addition to meeting the use review criteria, the applicant shall 
demonstrate that the use on the ground floor will not adversely affect the intended 
function and character of the area as a neighborhood serving business area where retail-
type stores predominate. In determining whether this criterion is met, the reviewing 
authority shall consider the location and design of the proposed use and the existing and 
approved uses on the property and in the area. 

. . .  
(e) Residential Care, Custodial Care and Congregate Care Facilities: The following criteria 

apply to any residential care facility, custodial care facility or congregate care facility: 

. . .  
(4) In the BC-1 and BC-2 districts, the use shall not be located on the ground floor, with the 

exception of minimum necessary ground level access. The use may be located on the 
ground floor only if approved pursuant to Section 9-2-15, "Use Review," B.R.C. 1981. 
In addition to meeting the use review criteria, the applicant shall demonstrate that the use 
on the ground floor will not adversely affect the intended function and character of the 
area as a neighborhood serving business area where retail-type stores predominate.  In 
determining whether this criterion is met, the reviewing authority shall consider the 
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location and design of the proposed use and the existing and approved uses on the 
property and in the area. 

. . .  

(g) Transitional Housing: The following criteria apply to any transitional housing facility:  
(1) Density: The maximum number of dwelling units with transitional housing facility shall 

be the same as is permitted within the underlying zoning district, except that for any 
zoning district that is classified as an industrial zoning district pursuant to Section 9-5-2, 
"Zoning Districts," B.R.C. 1981, the number of dwelling units permitted shall not exceed 
one dwelling unit for each one thousand six hundred square feet of lot area on the site.  

(2) Occupancy: No person shall occupy such dwelling unit within a transitional housing 
facility except in accordance with the occupancy standards set forth in Section 9-8-5, 
"Occupancy of Dwelling Units," B.R.C. 1981, for dwelling units.  

(3) Parking: The facility shall provide one off-street parking space for each dwelling unit on 
the site. The approving authority may grant a parking deferral of up to the higher of fifty 
percent of the required parking or what otherwise may be deferred in the zoning district 
if the applicant can demonstrate that the criteria set forth in Subsection 9-9-6(e), B.R.C. 
1981, have been met.  

(4) No Ground Floor: In the BC-1 and BC-2 districts, the use shall not be located on the 
ground floor, with the exception of minimum necessary ground level access. The use may 
be located on the ground floor only if approved pursuant to Section 9-2-15, "Use 
Review," B.R.C. 1981.  In addition to meeting the use review criteria, the applicant shall 
demonstrate that the use on the ground floor will not adversely affect the intended 
function and character of the area as a neighborhood serving business area where retail-
type stores predominate.  In determining whether this criterion is met, the reviewing 
authority shall consider the location and design of the proposed use and the existing and 
approved uses on the property and in the area. 

. . . 

(k)  Efficiency Living Units in the BC Zoning Districts:  In the BC zoning districts, efficiency 
living units are permitted by right so long as they are not located on the ground floor, with 
the exception of minimum necessary ground level access.  The use may be located on the 
ground floor only if approved pursuant to Section 9-2-15, "Use Review," B.R.C. 1981.  In 
addition to meeting the use review criteria, the applicant shall demonstrate that the use on 
the ground floor will not adversely affect the intended function and character of the area as 
a neighborhood serving business area where retail-type stores predominate. In determining 
whether this criterion is met, the reviewing authority shall consider the location and design 
of the proposed use and the existing and approved uses on the property and in the area. 

. . .  

Section 4.  This ordinance shall apply to any building permit applied for after October 16, 

2018.  Any project for which a complete site review application has been submitted to the city 
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prior to October 16, 2018, that proposes a use on the ground floor in the BC-1 or BC-2 zoning 

district inconsistent with the provisions of this ordinance will be permitted to establish the 

proposed use on the ground floor under the use standards of Chapter 9-6, “Use Standards,” 

B.R.C. 1981, in effect at the time the site review application was submitted.  Such applicants 

shall be required to pursue such development approvals and meet all requirements deadlines set 

by the city manager and the Boulder Revised Code necessary to establish the proposed 

residential use.  The applications for such project shall demonstrate compliance with all 

applicable laws.  Any failure to meet requirements of the city manager or this ordinance will 

result in a denial of such application.  Any subsequent application shall meet the requirements in 

place at the time of the application. 

Section 5.  This ordinance is necessary to protect the public health, safety, and welfare of   

the residents of the city, and covers matters of local concern. 

Section 6.  The city council deems it appropriate that this ordinance be published by title 

only and orders that copies of this ordinance be made available in the office of the city clerk for 

public inspection and acquisition. 

INTRODUCED, READ ON FIRST READING, AND ORDERED PUBLISHED BY 

TITLE ONLY this 16th day of October 2018. 

 
 

____________________________________ 
Suzanne Jones 
Mayor 

Attest: 
 
 
____________________________________ 
Lynnette Beck 
City Clerk 
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READ ON SECOND READING, PASSED AND ADOPTED this 18th day of December 

2018. 

 

____________________________________ 
Suzanne Jones 
Mayor 

Attest: 
 
 
____________________________________ 
Lynnette Beck 
City Clerk 
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From: Kurt Nordback <knordback@yahoo.com>  
Sent: Thursday, September 20, 2018 3:36 PM 
To: Council <council@bouldercolorado.gov> 
Cc: boulderplanningboard <boulderplanningboard@bouldercolorado.gov> 
Subject: Development in BC zones 

Dear Council, 

Planning Board has on its agenda for tonight two call-up items for use reviews in BC 
zones.  One is a proposed Starbucks to replace the existing gas station at 30th and the 
Diagonal; the other is a rebuild of the existing McDonald's on Baseline between 28th 
and 30th.  In both cases, at least part of the trigger for use review is the request for a 
drive-thru. 

By my reading, both proposals meet the use review requirements, and therefore they 
should be approved.  However, this is in no way an endorsement of the 
projects.  Rather, it's an indictment of the code that allows this kind of 
development.  (That's why this is addressed to you rather than Planning Board.) 

Here are my objections: 

1. Both are commercial-only projects when we have a crisis-level shortage of
housing.  In my view most new developments today should be including housing,
especially in locations like these where housing could probably be added with relatively
little pushback.
2. Both make very inefficient use of land, arguably our most constrained resource.  The
FAR for the Starbucks is about 0.07; for McDonald's it's about 0.14.  In both cases the
bulk of the developed area will be devoted to cars, in the form of parking, driveways,
and the drive-thrus.  Is this really how we want to use land in Boulder?
3. I get that people like drive-thrus, and they may be appropriate in some instances, but
they don't seem to square with Boulder's values as expressed in the TMP and
BVCP.  Yet the use-review standards for drive-thrus don't take the bigger picture into
account.
4. Given trends and city goals in transportation and land use, both projects' designs will
become less appropriate over time.  And yet they will have significant embodied energy
and useful building lifespans of 50 years or more.  So we'll be stuck with them for a long
time unless we want to throw away that embodied energy and carbon.  Given building
lifespans, we should be constructing for projected needs and desires at least a decade
in the future, not the present and certainly not for the past -- as we arguably are in these
cases.
5. Both of course are being built for multinational chains, the antithesis of the local
businesses we'd like to encourage.  This is not directly a land-use issue, but indirectly it
is, because chain businesses tend to thrive in auto-oriented areas with large lots, lots of
parking, and human-unfriendly streets.  (I recently sent you a blog post from Strong
Towns that discussed this.)  Local businesses tend to compete better in small, flexible
commercial spaces built in pedestrian-oriented mixed-use areas, and where diversity of
age, size, and quality of buildings means a mix of inexpensive and pricier spaces.
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I know you have a lot on your plate.  But I think it would be great if you used the impetus 
from these two projects to begin to adjust our code, at least in the BC zones, to 
encourage development that's more compatible with Boulder's ideals. 

Thanks for reading, and as always for your service to the community. 

-- Kurt 
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CITY OF BOULDER 

PLANNING BOARD ACTION MINUTES 

December 6, 2018 

1777 Broadway, Council Chambers 

A permanent set of these minutes and a tape recording (maintained for a period of seven years) are 

retained in Central Records (telephone: 303-441-3043). Minutes and streaming audio are also available 

on the web at: http://www.bouldercolorado.gov/ 

PLANNING BOARD MEMBERS PRESENT: 

Liz Payton, Chair 

Bryan Bowen, Vice Chair 

David Ensign 

John Gerstle 

Crystal Gray 

Harmon Zuckerman 

PLANNING BOARD MEMBERS ABSENT: 

Peter Vitale 

STAFF PRESENT: 

Charles Ferro, Development Review Manager, Planning Department 

Hella Pannewig, Assistant City Attorney 

Cindy Spence, Administrative Specialist III 

Elaine McLaughlin, Senior Planner 

Karl Guiler, Senior Planner – Code Amendment Specialist 

James Hewat, Senior Planner – Historic Preservation 

Edward Stafford, Development Review Manager, Public Works 

Jim Robertson, Comprehensive Planning Manager, Planning Department 

1. CALL TO ORDER

Chair, L. Payton, declared a quorum at 6:06 p.m. and the following business was conducted.

2. APPROVAL OF MINUTES

On a motion by C. Gray and seconded by J. Gerstle the Planning Board voted 6-0 (P. Vitale

absent) to approve the October 18, 2018 and November 1, 2018 minutes as amended. 

3. PUBLIC PARTICIPATION

No one spoke.

4. DISCUSSION OF DISPOSITIONS, PLANNING BOARD CALL-UPS / CONTINUATIONS

None to discuss.
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5.   PUBLIC HEARING ITEMS 

A. AGENDA TITLE: Public hearing and Planning Board action on a request to extend the approval 

of Site Review application no. LUR2014-00032, The James, located at 1750 14th Street., beyond 

the expiration period otherwise permitted by the Land Use Code. 

 

Board members were asked to reveal any ex-parte contacts they may have had on this item. 

• C. Gray disclosed that she had conducted a site visit and sat on Planning Board during the 

Concept Plan and Site Review. H. Zuckerman stated that he testified as a citizen on behalf of 

the project prior to joining Planning Board in 2014, however he would be able to remain 

impartial for tonight’s decision. J. Gerstle said that he made a site visit. There were no other ex-

parte contacts by any other board members. 

 

Staff Presentation: 

C. Ferro introduced the item. 

E. McLaughlin presented the item to the board. 

 

Board Questions: 

E. McLaughlin answered questions from the board. 

 

Applicant Presentation: 

Rick Epstein, with RE Architecture, presented the item to the board. 

 

Board Questions: 

Rick Epstein, representing the applicant, answered questions from the board. 

 

Public Hearing: 

1) Don Poe, a tenant of the property to the east, spoke in opposition to the project. He said 

access to the proposed property is not possible without accessing someone else’s property 

due to an existing easement. In addition, there would not be adequate parking. 

 

Board Comments: 

Key Issue: Has the applicant addressed the findings of consistency with land use code section 9-2-

12 (b)(2), B.R.C. 1981 for reasonable diligence and good cause in the application for development 

approval extension? 

• L. Payton said the city is currently engaged with public benefits that coincide with requests for 

height modifications. The City Council enacted a moratorium for requests which dated back to 

2015. She said that she would not be inclined to approve the extension request because of the 

reasonable diligence standard and there has been no reasonable activity in the past four years 

except for extensions. She said this appeared to be a method to escape the requirements for a 

height modification. She questioned if a condition could be put in place so the applicant would 

need to meet a community benefit requirement.  

• B. Bowen explained the “TEC Doc” submittal process to the board members indicating a huge 

amount of work and effort had been done by the applicant. He said this applicant was well on 

their way to having a constructible project. TEC Doc is part of the criteria therefore the applicant 

is complying. 
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• H. Zuckerman said the application meets the criteria for demonstrating reasonable diligence. 

The good cause criteria can be subjective; therefore, he will support it. He added that applying 

for an extension was not a method to subvert community benefit with this project. To deny this 

project would end this project altogether and the amount of money put forth toward TEC Docs 

would be lost. It is a demonstration of the applicant’s good faith and pursuing the project. 

• L. Payton said that criteria regarding money spent by an applicant is not part of the evaluation. 

She commented that the applicant, to prove reasonable diligence, should have provided evidence 

and she was not persuaded.  

• B. Bowen stated that based on the criteria, TEC Doc review submittal complies. The project has 

improved since it was last reviewed at Planning Board.   

• J. Gerstle said northern public access would be the most important aspect of the project and a 

social benefit. The TEC Doc presentations are showing reasonable diligence. Given the criteria, 

we should grant an extension. 

• C. Gray agreed with the prior comments. She stated that future clarity around affordable housing 

would be needed on upcoming projects. She agreed with J. Gerstle regarding public access on 

the northern side. Reasonable diligence with TEC Docs has been done. Regarding the good cause 

criteria, she agreed that it would be a subjective decision.  

• D. Ensign said that reasonable diligence has been done. Regarding the good cause criteria, 

economic situations can change. He expressed concern surrounding what the public expects. He 

would be in favor of granting the extension. 

 

Motion: 

On a motion by B. Bowen seconded by H. Zuckerman the Planning Board voted 5-1 (L. Payton 

opposed; P. Vitale absent) to approve an extension to Site Review case no. LUR2014-00032 for a 

period not to exceed three years from the date of the decision on the request, incorporating the staff 

memorandum as findings of fact, and subject to the conditions of approval recommended in the staff 

memorandum. 

 

 
B. AGENDA TITLE: Public hearing and Planning Board recommendation on a request for 

Annexation and Initial Zoning of Rural Residential - 2 (RR-2) for an approximately of 1.04-acre 

property located at 1179 Cherryvale Road in Boulder County (case no. LUR2018-00021). Under 

the proposed zoning, the property would not be eligible for subdivision. 

 

Board members were asked to reveal any ex-parte contacts they may have had on this item. 

• D. Ensign disclosed that he personally knows a community member (Michelle Sanders) who has 

sent several comments regarding the project, however he has not discussed the project with her. 

C. Gray and H. Zuckerman conducted site visits. There were no other ex-parte contacts by any 

other board members. 

 

Staff Presentation: 

C. Ferro introduced the item. 

E. McLaughlin presented the item to the board. 

 

 

Board Questions: 
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E. McLaughlin answered questions from the board. 

 

Applicant Presentation: 

Scott Raney, the owner, presented the item to the board. 

 

Board Questions: 

Scott Raney, the owner, answered questions from the board. 

 

Public Hearing: 

No one spoke. 

 

Board Comments: 

Key Issues: Does the annexation petition comply with applicable state annexation statutes? Is the 

proposal consistent with Boulder Valley Comprehensive Plan (BVCP) policies? Is the initial 

zoning of RR-2 appropriate for the subject property? 

• L. Payton discussed the history of flooding of South Boulder Creek and the impact it could have 

on the site. She said that while the annexation meets the criteria, she proposed placing a 

condition to prevent development in the 100-year floodplain on the annexed property. This 

would be an undeveloped portion of the property and could serve a floodplain function.  

• J. Gerstle and D. Ensign agreed.  

• L. Payton restated the condition that no new construction would be constructed in the 100-year 

floodplain.  

• B. Bowen said he supports L. Payton’s condition, but his only hesitation would be if this 

property was be treated differently than other properties annexed along Gapter Road and 

protection of the wildlife.  

• H. Zuckerman said he would be hesitant to apply the condition because the applicant could not 

do anything with 2/3 of lot. He proposed allowing structures that would not be built on 

permanent foundations.  

 

Motion: 

On a motion by L. Payton seconded by B. Bowen the Planning Board voted 6-0 (P. Vitale absent) to 

recommend to City Council approval of the proposed annexation with initial zoning of Rural Residential 

(RR-2) pertaining to request No. LUR2018-00021, incorporating this staff memorandum as findings of 

fact, subject to the recommended conditions of approval for the annexation as provided for in the 

annexation agreement in Attachment C. 

 

Condition that no new habitable structures be constructed in the 100-year floodplain. 

 

 

C. AGENDA TITLE: Public hearing and Planning Board action on a Site Review application for 

the redevelopment of the existing site located at 1102 Pearl Street, with a new three-story, 38-

foot mixed use building in the Downtown - 4 (DT-4) zoning district. The proposed project 

includes approximately 5,000 square foot ground floor retail/restaurant space; approximately 

5,800 square feet office on the second story; and three residential units on the approximately 

3,520 square foot third story.  Structured parking for three spaces is proposed at the rear of the 

building along the alley. The applicant is requesting a three-foot modification to the rear yard 
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setback and an 18.1 percent Land Use Intensity modification given the adjacency of the Pearl 

Street Mall. Reviewed under case no. LUR2017-00097. 

 

Board members were asked to reveal any ex-parte contacts they may have had on this item. 

• D. Ensign and H. Zuckerman both served as liaisons when this project came to Landmarks 

Board, but at separate times. B. Bowen reviewed the project while on the Design Advisory 

Board. All board members, except for D. Ensign, served on Planning Board when this project 

was reviewed for Concept Plan. Finally, B. Bowen, C. Gray, J. Gerstle and L. Payton said they 

had done a site visit.  

 

Staff Presentation: 

C. Ferro introduced the item. 

E. McLaughlin presented the item to the board. 

 

Board Questions: 

E. McLaughlin answered questions from the board. 

 

Applicant Presentation: 

Jim Bray, representing PDM Realty, presented the item to the board. 

 

Board Questions: 

Jim Bray, the applicant’s representative, answered questions from the board. 

 

Public Hearing: 

No one spoke. 

 

Board Comments: 

Key Issues: Does the project, on balance, meet the policies of the Boulder Valley Comprehensive 

Plan? Does the proposed project, with proposed setback and Land Use Intensity modifications, 

meet the Site Review Criteria, B.R.C. 1981? Does the proposed project address the Downtown 

Urban Design Guidelines? 

• H. Zuckerman said that it is amazing how many of the discussion items from Planning Board 

and Landmarks had been incorporated. He supports what has been done.  

• D. Ensign said the proposed building lines up nicely with the building to the east and he is 

impressed with design. He had no concerns. 

• C. Gray agreed. She suggested shrinking the mechanical penthouse even more.  

• H. Zuckerman stated consistency of the project with the BVCP and Site Review criteria. He had 

no concern with the rear balcony over the alleyway as proposed.  

• L. Payton agreed with the previous comments. She appreciated Landmarks Board for all their 

work. She suggested softening the appearance of the third floor and so as not to appear too 

industrial.  

• H. Zuckerman approved of the design and proportions of the third floor but suggested using a 

metal material with some patina or oxidation corrosion.  

• C. Gray said the proposal meets all the key issues.  

• J. Gerstle said the building will be attractive and meets the criteria.  
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Motion: 

On a motion by D. Ensign seconded by J. Gerstle the Planning Board voted 6-0 (P. Vitale absent) to 

approve Site Review case no. LUR2017-00097 incorporating the staff memorandum and the attached 

Site Review Criteria Checklist as findings of fact, and subject to the conditions of approval 

recommended in the staff memorandum. 

 

 

D. AGENDA TITLE: Public hearing and recommendation to City Council on Ordinance 8296 

amending Title 9, “Land Use Code” to preserve commercial retail uses in the Business 

Community – 1 (BC-1) and Business Community -2 (BC-2) zoning districts by restricting 

residential and other ground floor uses and setting forth related details. 

 

Staff Presentation: 

C. Ferro introduced the item. 

K. Guiler presented the item to the board. 

 

Board Questions: 

K. Guiler answered questions from the board. 

 

Public Hearing: 

1) Peter Weber, an architect with Coburn Architecture, spoke in opposition to the project. He 

cautioned that this change could have unintended consequences which should be considered. 

The idea of encouraging retail uses is one thing but should not be forced on a project or a 

zone. It should be an option. The shortage of housing and potentially displacing other uses 

could become potential consequences by this change. In addition, there are other places 

where retail can and should happen where it is not currently allowed such as the transit 

corridors.  

 

Board Comments: 

Key Issues: Should residential and non-neighborhood serving uses be restricted from the ground 

floor in the BC1 & 2 zones to incentivize and protect retail/commercial uses? If so, does the board 

support the ability for applicants to request a Use Review subject a new specific criterion related 

to the BC zones to allow exceptions to this proposed rule? 

• D. Ensign said this would be an improvement as it would give a path in applying common sense 

to proposals. He had concern about using the Use Tables to drive affordable housing. 

• B. Bowen said reactive policy changes are difficult to know what the outcome will be and what 

properties will be affected without a thorough study. Changing the Use Table is a promising idea 

and it could become more prohibitive than it should. The city has several zones mixed together 

which is problematic. He recommended doing a corridor plan rather than zoning changes. Along 

the corridors, a density bonus for on-site affordable housing would be ideal.  

• H. Zuckerman said that if this policy change does pass, that it would be a precursor to seeing 

vitality and other areas where retail can thrive. He said that he has reservations regarding the 

restriction of use (i.e. placing a negative connotation on the residential uses in the BC zones). To 

correct that negative, he suggested removing all the language after “B.R.C. 1981” in all cases 

where underlined language appears. These already appear in the Use Review criteria. If this were 
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done, then the Code would be shortened, the focus would be placed on the applicant meeting the 

Use Review criteria and it would take the restrictive feel out of it.  

• C. Gray agreed with staff’s key issues. She suggested placing links on the BC zoning map 

showing the other commercial districts to put it in context. She would be in support of the policy 

change and said ultimately a favorable consequence would be that the BC1 and BC2 zones would 

resemble the east Pearl area. She had concern that if action was not taken that walkable retail 

areas would be lost to high density. She would be in support of looking at transit corridors. 

• J. Gerstle said that while he appreciated B. Bowen and H. Zuckerman’s comments, there is an 

immediate need in the city. He supported the staff recommendations and it would be important to 

include the Use Review.  

• B. Bowen said he agreed with C. Gray specifically the problem with this kind of zoning include 

prohibiting things in different places instead of actually planning and forward thinking of what 

we want an area to look like.  

• H. Zuckerman said he is not disagreeing with the Use Review requirement that staff is 

proposing would impose on these uses. He reiterated the clauses he proposed to remove from the 

draft ordinance which he perceived to be redundant.  

• C. Gray disagreed. 

• D. Ensign agreed with H. Zuckerman because Use Review criteria already exists and 

something more flexible for future development would be supportable.  

• L. Payton supported staff’s recommendation. She said this may help preserve more retail space 

and the depth issue of being able to place residential housing behind retail.  

• H. Zuckerman added that while residential housing could be placed behind the retail, the back 

of these zones are not an area where neighborhood serving businesses predominate in many 

cases. The Use Review already contains everything needed to preserve neighborhood character 

and retail serving corridor. Therefore, the additional language does not need to be included.  

• D. Ensign informed the board that the Planning Board Use Table Subcommittee can take input 

like this from member and City Council and go through an entire community process. He would 

appreciate it more if this had gone through the Subcommittee process for a community 

engagement process.  

 

Motion: 

On a motion by C. Gray seconded by B. Bowen the Planning Board voted 6-0 (P. Vitale absent) to 

recommend approval of Ordinance 8296 subject to the findings within the staff memorandum. 

 

Amendment to the Motion by H. Zuckerman, seconded by B. Bowen, to remove the language after 

“B.R.C. 1981”  where all underlined language appears in the draft Ordinance 8296. 3-3 (L. Payton, J. 

Gerstle and C. Gray opposed; P. Vitale absent). Motion failed.  

 

 

6. MATTERS FROM THE PLANNING BOARD, PLANNING DIRECTOR, AND CITY 

ATTORNEY 

A. AGENDA TITLE: Review Letter to Council 

 

Board Comments: 

• The board reviewed their writing assignments.  
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7. DEBRIEF MEETING/CALENDAR CHECK

8. ADJOURNMENT

The Planning Board adjourned the meeting at 10:26 p.m. 

APPROVED BY 

___________________ 

Board Chair 

___________________ 

DATE 
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CITY COUNCIL AGENDA ITEM COVER SHEET

MEETING DATE:
December 18, 2018

AGENDA TITLE
Items related to the Opportunity Zone located in federal census tract 122.03: 1. Opportunity
zone update, responses to council member inquiries, and discussion of next steps, and
2.Introduction, first reading and consideration of a motion to order published by title only and
adopt by emergency Ordinance 8308 temporarily suspending accepting building permit, site
review, and other development applications that will result in adding floor area or dwelling
units to land within the census tract 122.03 opportunity zone, generally bounded on the west
by 28th Street, on the south by Arapahoe Avenue, on the east by 55th Street/Airport Road and
on the north by Highway 119/Independence Road until June 22, 2020; and setting forth related
detailse, responses, next steps and consideration of an ordinance proposing a moratorium 

PRIMARY STAFF CONTACT
Yvette Bowden, Director of Community Vitality and Parks and Recreation

REQUESTED ACTION OR MOTION LANGUAGE
Motion to order published by title only and adopt by emergency Ordinance 8308 temporarily
suspending accepting building permit, site review, and other development applications that
will result in adding floor area or dwelling units to land within the census tract 122.03
opportunity zone, generally bounded on the west by 28th Street, on the south by Arapahoe
Avenue, on the east by 55th Street/Airport Road and on the north by Highway
119/Independence Road until June 22, 2020; and setting forth related details

ATTACHMENTS:
Description
Memo and Attachments
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CITY OF BOULDER 
CITY COUNCIL AGENDA ITEM 

MEETING DATE: December 18, 2018 

AGENDA TITLE: Items Related to the Opportunity Zone located in 
federal census track 122.03: 

1. Opportunity zone update, responses to council member inquiries, and
discussion of next steps, and

2. Introduction and consideration of a motion to order published by title only and
adopt by emergency Ordinance 8308 temporarily suspending accepting
building permit, site review, and other development applications that will
result in adding floor area or dwelling units to land within the census tract
122.03 opportunity zone, generally bounded on the west by 28th Street, on the
south by Arapahoe Avenue, on the east by 55th Street/Airport Road and on the
north by Highway 119/Independence Road until June 22, 2020; and setting
forth related details.

PRESENTER/S  
Jane S. Brautigam, City Manager  
David Gehr, Chief Deputy City Attorney 
Yvette Bowden, Director Parks and Recreation and Community Vitality 
Chris Meschuk, Interim Director, Planning/Assistant City Manager 
Jennifer Pinsonneault, Business Liaison, Community Vitality 
Charles Ferro, Development Review Manager, Planning 

EXECUTIVE SUMMARY 
On April 11, 2018, census tract 122.03 – a 2.5 square mile area in the city of Boulder – 
was certified by the U.S. Department of the Treasury under the federal Opportunity Zone 
Program.  Recently, community members have inquired as to: 

• the process that led to certification,
• general information about the Opportunity Zone Program and the certified zone in

Boulder,
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• the applicability of local regulations, zoning and planning as well as how 
community-identified priorities will inform that program’s implementation in 
Boulder, and 

• currently applicable zoning, pending projects and potential Council actions 
influencing the Program’s implementation in Boulder. 

 
Council requested staff provide information on these topics.  This memorandum responds 
to that request, provides additional staff research related to the Opportunity Zone 
Program and Census Tract 122.03, and proposes next steps for Council’s consideration.  
Further, this memo provides potential moratorium language responsive to Council’s 
request for same. 
 
Council members and members of the community have expressed concerns that the 
recent opportunity zone certification will accelerate investment in the area and spur 
additional development.  In response, staff drafted interim development regulations that 
restrict development in the opportunity zone while the community considers whether its 
development regulations will deliver development that meets community expectations.   
If passed as proposed, the Ordinance will add the following regulations to the opportunity 
zone. 
 

• The city manager will not accept any building permit, site review or use review 
applications that will result in additional floor area for the office, medical, or 
financial uses that are described in Table 6-1 “Use Table,” in Section 9-6-1, 
“Schedule of Permitted Uses of Land, B.R.C. 1981, or the creation of any new 
dwelling units in the opportunity zone or the creation of any new dwelling units in 
the opportunity zone.  The uses selected have been identified as land uses that 
contribute to Boulder’s job-housing imbalance. 

 
• The Ordinance allows development to be completed for previously approved 

building permits and development review approvals. It also allows projects for 
which completed applications have been made to finish the process and construct 
based on laws in effect at the time of application.  

 
• The Ordinance exempts development within the Phase 1 are of the Transit Village 

Area Plan, an area generally bounded on the west by 30th Street, on the south by 
Pearl Parkway, on the east by the Burlington Northern Rail Road Tracks and on 
the north by Valmont Avenue. The reason for this exemption is that this area is 
one of the most highly planned areas in the community and this phase of TVAP is 
almost completed.   

 
• The Ordinance also exempts Diagonal Plaza.  Diagonal Plaza is a neighborhood 

center that has been identified in previous planning efforts as an area that needs 
revitalization.  The BVCP provides that the city will use a variety of tools and 
strategies in area planning and in the creation of public/private partnerships that 
lead to successful redevelopment and minimize displacement and loss of service 
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and retail uses. In large part, the application for the opportunity zone status was to 
provide additional tools that may be used help revitalize this property. 
 

The moratorium is proposed for 18 months, until June 22, 2020 to allow time for the 
necessary changes to development regulations and planning to occur in the area. 
 

 
QUESTIONS FOR COUNCIL 
 
Does Council support staff’s proposed next steps regarding the federal Opportunity 
Zone Program including additional research, benchmarking, and aligned 2019 staff 
work related to the certified Opportunity Zone census tract in Boulder? 
 
Does Council support adoption of the Ordinance placing a moratorium on 
consideration of permits within the Opportunity Zone as drafted by staff at Council’s 
request? 
 

 
Suggested Motion Language:  
 
Motion to order published by title only and adopt by emergency Ordinance 8308 
temporarily suspending accepting building permit, site review, and other development 
applications that will result in adding floor area or dwelling units to land within the 
census tract 122.03 opportunity zone, generally bounded on the west by 28TH Street, 
on the south by Arapahoe Avenue, on the east by 55th Street/Airport Road and on the 
north by Highway 119/Independence Road until June 22, 2020, and setting forth 
related details. 
 

 
 
I.  BACKGROUND ON OPPORTUNITY ZONES 
 
The Opportunity Zone Program (Program) is a new federal tax incentive initiative arising 
out of the Tax Cuts and Jobs Act (TCJA) passed in December 2017. It reflects tax 
incentive-related legislation, the Investing in Opportunity Act, introduced by a bipartisan 
congressional coalition led by Sen. Cory Booker (D-NJ), Sen. Tim Scott (R-SC), Rep. Pat 
Tiberi (R-OH) and Rep. Ron Kind (D-WI). The legislation provides a federal tax 
incentive for eligible investments in certified Opportunity Zones through qualifying 
Opportunity Funds. The legislation further specifies: 

• Census tracts with federal Opportunity Zone designation remain subject to all 
local zoning and regulations;  

• Opportunity Zone certification remains in effect for the 10-year duration of the 
program; and 

• Opportunity Zone certification cannot be changed after census tracts are certified 
by the U.S. Treasury Department.  
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On conclusion of a nomination process completed in April 2018, the U.S. Treasury 
Department certified 8,700 census tracts located in all 50 states, the District of Columbia 
and five U.S. territories as Opportunity Zones. In Colorado, 126 census tracts were 
certified as Opportunity Zones including census tract 122.03 located in the city of 
Boulder and three census tracts located in other Boulder County communities.  
 

a. Opportunity Zone eligibility and designation process 
Tax Credit and Jobs Act (2017) legislation established Opportunity Zone census tract 
eligibility criteria. Based on 2015 U.S. Census Bureau American Community survey 
data (5-year average), eligible tracts would include those having a poverty rate of 20 
percent or higher, or a median family income that did not exceed 80 percent of the 
statewide or metropolitan area median family income, whichever was higher. 
 
Following passage of the TCJA, state governors were invited in January 2018 to 
nominate up to 25% of eligible census tracts in their states for coverage under the 
Program.  In Colorado, 500 of the state’s 1,249 census tracts met the eligibility 
criteria and only 25% (126) of those tracts could be nominated for opportunity zone 
designation.  
 
The state Department of Local Affairs (DOLA) and Office of Economic 
Development and International Trade (OEDIT) were directed to research and 
recommend areas of the state that would benefit most from the Program. In January 
and February 2018, those state departments issued press releases and communications 
with elected officials, community stakeholders and economic development partners 
providing information about the Program and requesting input on eligible census 
tracts across the state.   
 
Twelve of the 28 census tracts located in the city of Boulder were identified as 
eligible for Opportunity Zone designation by OEDIT. Eligibility was based on: 

• Poverty rate and median income (federal requirements) 
• Need Index  
• Opportunity Index   

 
Census 
Tract 

Federal 
Eligibility 

OEDIT 
Need Index 

OEDIT 
Opportunity Index 

OEDIT 
Overall Index 

122.01 Yes 9.0 19.5 28.5 
122.02 Yes 7.0 19.5 26.5 
122.03 Yes 6.0 21.0 27.0 
123 Yes 7.0 21.0 28.0 
124.01 Yes 10.0 16.5 26.5 
125.07 Yes 8.0 15.0 23.0 
125.11 Yes 8.0 16.5 24.5 
126.05 Yes 10.0 19.5 29.5 
126.07 Yes 12.0 13.5 25.5 
127.05 Yes 4.0 21.0 25.0 
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City of Boulder staff became aware of the Program on Feb. 22, 2018.  In efforts to 
meet the deadline for input concerning eligible census tracts, staff considered the 
Program’s intent and alignment with achieving or addressing community priorities 
(including but not limited to housing and those other priorities provided in the 
Boulder Valley Comprehensive Plan).  On March 5, 2018, city staff provided 
responsive information on only one of the 12 eligible tracts in Boulder.  Staff’s 
Hotline post concerning the timing and content of the city’s response to that state 
solicitation for input can be found here. 
 
Upon consideration of responsive input across the state, Gov. Hickenlooper 
nominated 126 census tracts for Opportunity Zone designation on March 23, 2018. 
All of the tracts nominated by the governor were determined to be eligible and 
received federal certification, including census tract 122.03. 
 

b. Federal Program Update 
Since certification was determined and announced by the U.S. Treasury Department, 
limited additional guidance has been provided concerning the Program’s 
implementation.  The Internal Revenue Service (IRS) has issued only preliminary 
guidelines concerning the means by which Opportunity Funds will be qualified and 
invested.  No further federal guidance has been issued as to the Program, but hearings 
are anticipated in January 2019. 

 
Qualifying Opportunity Funds 
Opportunity Funds will be qualified by the IRS.  Funds are likely to seek IRS 
qualification through 2018 tax filings (via form 8996) which provide filers an 
opportunity to self-certify to that agency and will thereafter be used for annual asset 
reporting.  Opportunity Funds may be declared by filers with any annual tax filing 
during the Program’s 10-year effective period.  It is, however, believed that some 
funds are forming now and will seek qualification with their 2018 tax filing (in 2019) 
in order to maximize the period and potential amount of tax relief under the Program. 
There are no set minimum or maximum capital gains investments required to 
establish a qualified Opportunity Fund.   
 
IRS guidelines do not presently require any publication of the creation of an 
Opportunity Fund nor the assets held or invested by that fund.  Further, funds need 
not be local to invest in businesses or real property within an Opportunity Zone and 
there is no requirement that Opportunity Funds be divested of or sell capital assets 
and business interests improved, built or redeveloped at the end of the Program’s 10-
year period. The IRS has also provided some guidance concerning Opportunity Fund 
investments in assets owned or held by an investor prior to passage of the legislation 
(presumably January 1, 2018) indicating that assets to be improved under the program 
are to be “acquired” and improved during the 10-year period.  Further guidance on 
this and other issues arising from this new legislation is expected before year-end.  
Finally, Opportunity Zone funding can be combined with other incentives including, 
but not limited to, grants programs or other federal programs. 
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Investments made by Opportunity Funds 
Opportunity Funds are created to invest in real property or businesses located in 
Opportunity Zones.  The IRS has specified certain business types which will not 
qualify for investment under the Program including, but not limited to, golf courses, 
country clubs, gaming establishments and liquor stores, similar to exclusions made in 
other federal programs. It is unclear whether exclusions might be further defined by 
the next publication of any IRS guidance.   
 
There is a difference between the date when an Opportunity Fund is certified, assets 
or businesses are invested in, and projects must be completed under the Program.  
That is, a formed Opportunity Fund may be certified in 2019, investments may be 
acquired 180 days after certification of that Opportunity Fund and the asset or 
investments improved at any point over the remainder of the Program’s 10-year 
period.  In fact, it is possible under current guidance for the entirety of redevelopment 
or enhancement of an Opportunity Zone project to still be in the process of 
development and for the tax relief to be received by the Opportunity Fund if the basis 
of that property has been sufficiently improved and there are ‘plans’ to complete the 
project. Future IRS guidance may refine this possibility. 
 
The Opportunity Zone Program may generate investment in the creation or 
redevelopment of housing within the census tract area.  Such real property investment 
would meet Program objectives if it provides for basic appreciation throughout the 
Program period.  The Program calls for ‘held’ assets over a period of time in order to 
garner Program tax relief.  This might make investment in rental or rent-to-own 
properties more likely than property investments when development is intended for 
sale (affordable or market-based).  Nevertheless, rental or rent-to-own inventory may 
be desired in portions of the Opportunity Zone. This factor holds similarly true for 
commercial development.  
 
 

II. CHARACTERISTICS OF CENSUS TRACT 122.03 
The Boulder census tract certified as an Opportunity Zone (tract 122.03) encompasses 
an area measuring approximately 2.5 square miles. As the map below shows, 
boundaries for the tract are 28th Street (west), Diagonal Highway/Independence Road 
(north), Airport Road/55th Street (east), and Arapahoe Avenue (south).  
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Based on information used by the U.S. Treasury Department to determine eligibility 
for the program (2011-2015 Census data), median family income for census tract 
122.03 was 74.9% of the median family income for Boulder County and 69.1% of the 
median family income for the city of Boulder. Twenty-one percent of the people who 
live in the census tract had, at that time, incomes in the preceding 12 months below 
the poverty level, compared to 14.1% for Boulder County and 23.1% for the city of 
Boulder. 
 
American Community Survey 
2011-2015 (5-year estimate) 

Census Tract 
122.03 

Boulder 
County 

City of 
Boulder 

Median family income* $72,604 $96,926 $105,034 
Income below poverty level – 
all people* 

20.9% 14.1% 23.1% 

Median household income $51,719 $70,961 $58,484 
Annual household income 
Less than $25,000 
$25,000-$49,999 
$50,000-$74,999 
$75,000-$99,999 
$100,000 or more 

 
27.0% 
20.0% 
22.7% 
10.9% 
19.4% 

 
17.8% 
19.0% 
15.5% 
12.0% 
35.6% 

 
24.8% 
19.6% 
14.6% 
10.6% 
30.4% 

*U.S. Census Bureau 2011-2015 American Community Survey 5-year estimates.  
 
Boulder specific information tracked and compiled by city staff indicates the 
following data regarding census tract 122.03 (as of January 2018): 
• Includes approximately 8,300 residents and approximately 4,000 households 
• Includes approximately 1,500 businesses with a total of 23,000 employees 
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o Businesses in the census tract: 
 Are mostly small; 95% have fewer than 50 employees and many 

are early- or second-stage companies (past the startup phase, but 
not mature companies yet) 

 Represent a mix of industries including Professional, Scientific and 
Technical Services (23%), Health Care and Social Assistance 
(12%), Retail (11%), Other Services (8%), Manufacturing (7%) 
and Wholesale (7%).  

 
 
III. EXISTING LAND USE, ZONING AND DEVELOPMENT POTENTIAL IN 
TRACT 122.03 
 
The Boulder Valley Comprehensive Plan (BVCP) guides decisions about growth, 
development, and preservation in the Boulder Valley. The Opportunity Zone is in parts of 
two of Boulder’s subcommunities, Crossroads and East Boulder. The following is a 
description of key areas, policies, and plans that are within the opportunity zone.  
 

a. Boulder Valley Comprehensive Plan Policies and Land Use 
 

Crossroads Subcommunity 
The Crossroads subcommunity, including the Boulder Valley Regional Center (BVRC), 
is the city’s primary commercial area providing retail at a range of scales, restaurants, 
offices and hotels. As a part of the 2015 update to the BVCP, a key focus area was the 
future character of the BVRC. Additional guiding principles were developed (See 
attachment B) to encourage mixed use, ensure appropriate scale and transitions to 
residential areas, to encourage infill in appropriate places, function as a multimodal hub, 
encourage parking management strategies and ensure comfort and safety. Policy 2.18 was 
revised to focus on increasing residential capacity, reduce non-residential capacity and 
preserve retail.  
 
The crossroads subcommunity also includes Diagonal Plaza, a neighborhood center that 
has been identified as an area for redevelopment. The BVCP states “neighborhood 
centers often contain the economic, social and cultural opportunities that allow 
neighborhoods to thrive and for people to come together.” The BVCP has guiding 
principles for the city’s neighborhood centers to guide their evolution to meet every day 
needs of the neighboring community (including locally serving retail, grocery stores and 
local markets, and smaller scale office), as well as to ensure appropriate scale transitions, 
encourage rich transportation connections, parking management strategies, and comfort 
and safety. 
 
Located in both the Crossroads and East Boulder subcommunities is Boulder Junction, 
which was the focus of an area plan (Transit Village Area Plan, or TVAP) completed in 
2007. The city creates area plans where change is expected in the near future. Area 
planning provides an opportunity for the community to evaluate and shape its 
expectations and goals for the area in anticipation of that change. It helps ensure that 
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when redevelopment occurs, property owners can design their projects to be consistent 
with the vision for the area. It also helps ensure that public improvements will be in place 
to support the new development and advance city goals. 
 
The first phase of the Transit Village Area Plan (30th to the Railroad tracks, between 
Pearl Pkwy and Valmont) is nearly complete, with the city-owned site at 30th and Pearl in 
the development review stage (see additional info below). The second phase of TVAP 
(from the railroad tracks east to Foothills Pkwy) has not been initiated, with the plan 
envisioning areas for additional housing and industrial mixed use. The criteria for city 
initiation of Phase 2 land use and zoning changes are 1). Substantial redevelopment of 
Phase 1; 2). Plan in place for providing public improvements to Phase 2; and 3). Market 
support for Phase 2 land uses.  
 
East Boulder Subcommunity 
The east Boulder subcommunity and the area within the Opportunity Zone also includes 
some of the city’s primary light industrial areas. Policy 2.21 of the BVCP focuses on the 
future of the city’s light industrial areas and was also a focus area of the last BVCP 
update, with intention to encourage housing infill in appropriate places and offer a mix of 
uses. (See Attachment B).  
 

b. Existing Zoning:  
 
Per the image below, there are 21 zone districts within Track 122.03. A majority of the 
land within the tract is zoned Industrial (30.3%). The next most prevalent zoning 
designations are Public (15.6%) and Residential Mixed Use-One (RM-1) (10.5%).  Zone 
district percentages within the track can be found in Attachment B.  
There are currently two sets of adopted design guidelines within the tract (Boulder Valley 
Regional Center Design Guidelines, Crossroads East / Sunrise Center Design Guidelines) 
as well as one adopted area plan (Transit Village Area Plan).  
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(larger version of census tract 122.03 map with current zoning overlay)  
 

c. Land Use Policy History and previous zoning code changes: 
In 1997, industrially zoned properties were downzoned to address the imbalance between 
jobs and housing within the city. Floor area ratios (FAR) for new commercial 
development in the industrial zones were limited as follows: 

 
Industrial Manufacturing: 0.4 
Industrial General: 0.5 
Industrial Mixed Services: 0.6 
 

Many existing properties in the industrial portions of the tract are currently non-
conforming as they presently have more FAR than would be available today or are near 
the FAR limits. Low FARs and a 35 foot height limitation make redevelopment of 
existing industrially zoned properties somewhat unattractive.    
 
Subsequently, in an effort to encourage additional housing opportunities, the code was 
amended to allow for residential uses in all industrial zones assuming that specific 
prescriptive requirements (found in §9-6-3(f), B.R.C. 1981) can be met. Residential 
development in the industrial zones is not subject to the reduced FARs that resulted from 
the 1997 downzoning thereby incentivizing limited residential development in 
industrially zoned areas.  
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Recognizing the continued need for housing, the recently adopted 2015 BVCP included 
two new policies that encourage additional housing opportunities. Policy 2.18 encourages 
residential infill in the Boulder Valley Regional Center while 2.21 encourages infill 
housing in industrial zones. Code changes to implement this policy direction have not yet 
started and the BVCP Action Plan has identified this as an action for mid-term 
consideration (2019-2021).  
 

d. Development Review Processes, Interim Height Regulations and pending 
BC-1 & BC-2 code changes: 

The Opportunity Zone Program does not impact the city’s existing regulatory processes, 
nor does it modify zoning in any way. Properties that have existing discretionary 
approvals would continue to be required to undergo amendment processes. Similarly, 
redevelopment projects that exceed the thresholds for Site Review would continue to be 
required to undergo the process. Site Review thresholds for all zone districts can be found 
in §9-2-14, B.R.C. 1981, table 2-2. 
 
The city’s interim height regulations will also continue to apply. There are three 
exempted areas in the tract that are eligible to request height modifications through the 
Site Review process.  The 29th Street Mall, Boulder Junction Phase I, and Boulder 
Community Hospital. None of the industrially zoned areas are exempt from the interim 
height regulations, nor the other areas of the Regional Business zoning districts. This 
interim height regulation significantly limits the development potential in these districts.   
 
The city is also currently considering changes to the BC-1 and BC-2 zones with the intent 
of preserving ground floor retail and commercial with the goal being to allow uses on the 
ground floor that will not adversely affect the intended function and character of the area 
as a neighborhood serving business area where retail-type stores predominate. Ordinance 
8296 describing these changes is to be considered by council on December 18. City 
Council passed the Ordinance on first reading, so the pending Ordinance rules apply for 
120 days or effectively until February 2019. This rule provides that the city manager will 
“not issue a building permit, for a period not to exceed one hundred twenty days, that 
conflicts with a proposed amendment to this title, between the earlier of the date of the 
planning board’s recommendation to the city council or the city council’s first reading on 
such amendment and the city council’s final action thereon.”  See § 9-1-5 (b), 
“Amendments and Effect of Pending Amendments,” B.R.C. 1981.   
 

e. Future development potential 
The city’s current projected growth based on current zoning (aka zoning capacity) for the 
opportunity zone area could allow for approximately 2,000 additional dwelling units, and 
15,600 jobs. Most of the housing unit growth is in Boulder Junction (including some 
units under construction), and some other limited infill sites. The potential job growth is 
located across the area, and is based on zoning capacity.  Using historic growth rates, the 
capacity jobs number would not be achieved until well beyond 2040. Information on 
growth projections can be found here.  
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IV. RESPONSES TO COUNCIL QUESTIONS  
 
Council provided questions to staff addressing a range of issues related to the 
Opportunity Zone Program including: 

• Census tract eligibility and the certification process; 
• Qualified Opportunity Fund creation and utilization; 
• Local planning/zoning and regulatory authority and other actions the city might 

take to incentivize or mitigate impacts of potential investment; and 
• Other topics 

 
Responses to those questions are provided in Attachment C which refers to and includes 
additional responses provided by the State OEDIT in Attachment D. 
 
 
V. PROPOSED MORATORIUM 
 
Council members and members of the community have expressed concerns that the 
recent opportunity zone certification will accelerate investment in the area and spur 
additional development.  In response, staff drafted interim development regulations that 
restrict development in the opportunity zone while the community considers whether its 
development regulations will deliver development that meets community expectations.   
The proposed Ordinance will add the following regulations to the opportunity zone. 
 
If passed as proposed, the city manager shall not accept any building permit, site review 
or use review applications that will result in additional floor area for the office, medical, 
or financial uses that are described in Table 6-1 “Use Table,” in Section 9-6-1, “Schedule 
of Permitted Uses of Land, B.R.C. 1981, or the creation of any new dwelling units in the 
opportunity zone or the creation of any new dwelling units in the opportunity zone.  
 
The Ordinance allows development to be completed for previously approved building 
permits and development review approvals. It also allows projects for which completed 
applications have been made to finish the process and construct based on laws in effect at 
the time of application.  
 
The Ordinance exempts development within the Phase 1 are of the Transit Village Area 
Plan, an area generally bounded on the west by 30th Street, on the south by Pearl 
Parkway, on the east by the Burlington Northern Rail Road Tracks and on the north by 
Valmont Avenue. The reason for this exemption is that this area is one of the most highly 
planned areas in the community and this phase of TVAP is almost completed.   
 
The Ordinance also exempts Diagonal Plaza.  Diagonal Plaza is a neighborhood center 
that has been identified in previous planning efforts as an area that needs revitalization.  
The BVCP provides that the city will use a variety of tools and strategies in area planning 
and in the creation of public/private partnerships that lead to successful redevelopment 
and minimize displacement and loss of service and retail uses. In large part, the 
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application for the opportunity zone status was to provide additional tools that may be 
used help revitalize this property. 
 
Included in Attachment A is a draft Ordinance for council consideration. The Ordinance 
is proposed to be effective until June 22, 2020 (18 months) to allow for the necessary 
changes to development regulations and planning to occur in the area.  
 
This Ordinance is constructed to start by prohibiting office uses, and any new residential 
dwelling units, while allowing other uses (such as retail, restaurants, daycares, etc.) to 
proceed. The Ordinance then specifically exempts TVAP Phase 1 and Diagonal Plaza, 
and new dwelling units if the development provides all the required affordable units on-
site.  
 
If council desires to prohibit all non-residential uses (not just office, medical, and 
financial uses), council could consider modifying Section 2 of the Ordinance to say “The 
city manager shall not accept any applications that will result in additional nonresidential 
floor area or the addition of any new dwelling units in the Planning Area.” Similarly, if 
council desires to allow specific uses to apply for additional floor area, additional uses 
could be added to section 3 of the Ordinance.  
 
If council desires to focus by zoning district to exempt or prohibit development by zone, 
Section 2 of the Ordinance could be modified.  
 
Considerations 
 
Opportunity Zone investments may attract investment in local businesses (funding start-
ups, business equipment or other appreciating investments).  Although businesses will 
not be able to self-invest, Opportunity Fund investments might afford employers and 
businesses an ability to secure funding for appreciating equipment, office space or other 
property aiding in their sustainability and in the vibrancy of Boulder’s local employment 
environment. 

 
Smaller or start-up businesses may also look to Opportunity Funds to provide needed 
capital supporting Boulder’s innovation and small business community and allowing 
retention of growing businesses by financing their enterprises’ transition to larger spaces.  
It should be noted, however, that published IRS guidance does not dictate the size, type 
or sector in which an Opportunity Fund might invest potentially leading to the substantial 
growth of already well-situated businesses.  This is not to imply that large businesses do 
not require investment and do not contribute to Boulder’s sustainability or quality of life 
(affording employment opportunities for local workers and graduates, for example).  
These investments, however, may not be equally valued or appreciated across the 
community.  The proposed Ordinance would allow for the renovation of existing 
buildings provided they do not add floor area for uses defined as office, medical office, or 
financial institutions.  

 

Item 5D - Opportunity Zones
City Council Meeting Page 185 of 244



Opportunity Funds might also invest in commercial spaces of smaller and/or more 
flexible scale attracting or meeting the needs of Boulder’s evolving commercial 
businesses.  Such spaces might be developed with higher energy efficiency features, 
smaller scale or shared footprints, and potentially greater vibrancy and service reach in 
the community.  The development or redevelopment of commercial spaces within the 
Opportunity Zone may also address retail area gaps across the Opportunity Zone, factors 
which will be further studied as part of the current retail study. The proposed Ordinance 
would allow for redevelopment or development of commercial uses.  

The BVCP suggests the city explore opportunities to fund and sustainably provide for 
services and facilities necessary to maintain the community’s safety, sustainability and 
quality of life.  This includes continuing investment and upkeep of public infrastructure 
critical to those services.  Dependent upon how the federal government further defines 
the method of determining appreciated investment value under the Program, Opportunity 
Zone certification might attract investments in public infrastructure serving the 
community.  The proposed Ordinance would allow for public and institutional uses.  

Among the city’s considerations, of course, should be the fact that such funding for 
public infrastructure is another form of debt to be approached conservatively in 
accordance with other city practices and council direction.  Small scaled public 
infrastructure projects might be defined as request for proposals (RFP) opportunities 
seeking Opportunity Fund investment paid off and owned by the municipality at the end 
of or during the Opportunity Zone program period.  In such instances, the city might 
negotiate purchase of the infrastructure, potentially incurring less risk during the program 
period for infrastructure maintenance.  

The opportunity zone includes two of Boulder’s mobile home parks. The proposed 
Ordinance would continue to allow for home replacements and work defined within 
Section 10-12 “Mobile Homes”, B.R.C., 1981.  

NEXT STEPS 

2019 Work Plans - Staff has identified 2019 work plan projects which will inform 
community land use, environmental initiatives, housing, infrastructure, quality of life and 
financial sustainability efforts of the city. These projects are included in the 2019 Council 
Action Guide. Among others, 2019 initiatives include the following projects and efforts 
tentatively scheduled for discussion by or updates to council during the year: 

• Comprehensive Housing Strategy Implementation,
• The Citywide Retail Study,
• Redesign of the Flexible Rebate Incentive Program,
• Subcommunity Planning, and
• Community Benefit/Height
• Use Table revisions
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Peer Community Benchmarking - Benchmarking is ongoing.  Staff recommends formal 
outreach to Colorado’s and Boulder Benchmark Peer Communities with certified 
Opportunity Zones to share findings, information and strategies toward achieving 
community goals and mitigating negative impacts, if any, attributable to the Program. 

Monitoring Community Impacts - Tracking community impacts, both intended positive or 
unintended negative, is recommended.  To ensure effectiveness in this regard, staff might 
annually track a set of metrics related to census tract 122.03.  Reported information might 
include: 

• Housing units and mix (affordable, market, etc.) including housing units
created or lost/year

• Number of development projects/year
• Business retention (by size and/or sector)
• Retail square footage creation and mix/year – metric to be further defined by

findings arising out of Citywide Retail Study

Dedicated webpage - Finally, staff has enhanced the city’s Opportunity Zone dedicated 
webpage providing much of the information included in this memo and other resources 
helpful to the community and information for potentially investing funds.  This webpage 
will be routinely updated as the federal government provides additional Program 
guidance, benchmarking provides relevant information, Program impact monitoring is 
updated, and as council might otherwise suggest.  

ATTACHMENTS  
Attachment A- Proposed Ordinance 8308 
Attachment B - Boulder Valley Comprehensive Plan Policies 
Attachment C – Responses to Council Questions 
Attachment D – City request for response and OEDIT letter responsive to Opportunity 
Zone questions  
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ORDINANCE 8308 

AN EMERGENCY ORDINANCE TEMPORARILY 

SUSPENDING ACCEPTING BUILDING PERMITS, SITE 

REVIEW APPLICATIONS, AND OTHER DEVELOPMENT 

APPLICATIONS THAT WILL RESULT IN ADDING FLOOR 

AREA TO LAND WITHIN THE CENSUS TRACT 122.03 

OPPORTUNITY ZONE, GENERALLY BOUNDED ON THE 

WEST BY 28TH STREET, ON THE SOUTH BY ARAPAHOE 

AVENUE, ON THE EAST BY 55TH STREET/AIRPORT ROAD 

AND ON THE NORTH BY HIGHWAY 119/INDEPENDENCE 

ROAD UNTIL JUNE 22, 2020; AND SETTING FORTH 

RELATED DETAILS 

BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF BOULDER, 

COLORADO: 

Section 1.  The City Council finds and recites the following facts leading to the 

temporary suspension of accepting building permits, site review and use review applications for 

additional floor area for the office, medical, or financial uses that are described in Table 6-1 “Use 

Table,” in Section 9-6-1, “Schedule of Permitted Uses of Land,” B.R.C. 1981, or the addition of 

any new dwelling units in the Planning Area in the Opportunity Zone located in federal Census 

Tract 122.03: 

a. This Ordinance applies to approximately 2.5 square miles of land that is generally

bounded on the west by 28th Street, on the south by Arapahoe Avenue, on the east by

55th Street/Airport Road and on the north by Highway 119/Independence Road and

more particularly described on the map attached to this Ordinance as Exhibit A (the

“Planning Area”).

b. The Planning Area is federal Census Tract 122.03.  The state of Colorado, with input

from the city, nominated the Planning Area for Opportunity Zone designation on

March 23, 2018.  Thereafter, the Planning Area was certified by the federal

government as an Opportunity Zone.

c. Investors in Opportunity Zones, through Opportunity Funds, will receive favorable

tax relief as an incentive to invest in business and real estate within Opportunity

Zones.
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d. It is anticipated that the Opportunity Fund designation may lead to accelerated

investment in the Planning Area.

e. A focus of the 2015 Boulder Valley Comprehensive Plan (BVCP) update was to

develop land use related policy changes to reduce future imbalances by recommending

additional housing in commercial and industrial areas (and corresponding regulatory

changes) and reductions of nonresidential land use potential in the Boulder Valley

Regional Center.  (2015 BVCP, p. 17)

f. The BVCP provides that the city will continue to be a major employment center and

will seek opportunities to improve the balance of jobs and housing while maintaining

a healthy economy.  This will be accomplished by encouraging new housing and

mixed-use neighborhoods in areas close to where people work, encouraging transit-

oriented development in appropriate locations, preserving appropriate levels of service

commercial uses, converting commercial and industrial uses to residential uses in

appropriate locations, improving regional transportation alternatives and mitigating

the impacts of traffic congestion.  (2015 BVCP, Policy 1.10)

g. The BVCP describes, among other things, the need for a review of the Boulder Valley

Regional Center and 28th Street to ensure that this area establishes a proper mix of

uses, including increasing housing capacity, reducing the current non-residential

capacity, while maintaining retail potential.  (2015 BVCP, Policy 2.18)

h. The BVCP describes, among other things, the need for a review of its efforts to pursue

regulatory changes to better allow for housing and retail infill in its light industrial

areas.  Planning efforts include finding appropriate places for housing infill in areas

zoned Industrial–General.  (2015 BVCP, Policy 2.21)

i. The Planning Area includes land that is in the following zoning districts:  Business

Regional-1, Business Commercial-1 & 2, Business Main Street, Business

Transitional-1 & 2, Mixed Use-4, Industrial General, Industrial Manufacturing,

Industrial Main Street, Industrial Service-1 & 2, Agricultural, Enclave, Public,

Residential High-3, 4, & 6, Residential Medium-1 and Mobile Home.

j. The city has started a project to examine the permitted uses of lands in its zoning

districts.  The goals include aligning the permitted uses with the BVCP, identifying

community-desired land uses and better enable such uses in identified residential,

commercial, and industrial districts, simplifying the use tables, and creating more

predictability and certainty in the city’s use standards.

k. Large portions of the Planning Area are within the Crossroads Subcommunity and the

East Boulder Subcommunity.  Most of the Planning Area does not have a

subcommunity plan, area plans or subarea plans.

l. In order to be prepared for the potential of additional investment in the Planning Area,

the city needs to complete a review of planning and zoning regulations to
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ensure that investment in the Planning Area will be consistent with the community 

values, including without limitation, the BVCP. 

m. The council intends to lift requirements of this Ordinance after each zoning district in

the Planning Area has been reviewed under the Use Table Review project or other

zoning or land use analysis or has had adequate planning and zoning developed

through subcommunity or area planning.  (2015 BVCP, Chapter V)

n. The Diagonal Plaza is a neighborhood center that has been identified in previous

planning efforts as an area that needs revitalization.  The BVCP provides that the city

will use a variety of tools and strategies in area planning and in the creation of

public/private partnerships that lead to successful redevelopment and minimize

displacement and loss of service and retail uses.  (2015 BVCP, Policy 2.19 and 5.01)

The city does not wish to prevent any efforts to revitalize Diagonal Plaza.

o. The Transit Village Area Plan (TVAP) was adopted in 2007 and presently guides

development in that area.  The plan includes a two-phase implementation approach.

Presently, the area is actively being developed in the first phase.  The city does not

wish to prevent any efforts to develop in the Phase 1 area.  (2007 TVAP, p. 7)

p. Given the anticipated additional investment in the Planning Area, the City Council

concludes that it is necessary to review its existing planning and zoning districts to

ensure that any development or redevelopment is done in a manner that is consistent

with the BVCP and the goals and policies of the city.

q. The council finds that it is in the best interest of the public health, safety, and welfare

to consider whether existing zoning standards will result in development consistent

with the goals and policies of the BVCP.

Section 2.  The following provisions of the Boulder Revised Code, 1981, are hereby 

suspended as to applications on December 18, 2018 after 5:00 p.m. until June 22, 2020 at 8:00 

a.m.  Any complete application submitted before 5:00 p.m. on December 18, 2018 shall be

deemed to have been accepted.  The city manager shall not accept any applications that will 

result in additional floor area for the office, medical, or financial uses that are described in Table 

6-1 “Use Table,” in Section 9-6-1, “Schedule of Permitted Uses of Land,” B.R.C., 1981, or the

creation of any new dwelling units in the Planning Area: 

a. Building permits under Title 10, “Structures,” B.R.C., 1981;

b. Site review requests under the provisions of Section 9-2-14, B.R.C., 1981; and

c. Use review requests under the provisions of Section 9-2-15, B.R.C., 1981.
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Section 3.  Notwithstanding any standard in this Ordinance to the contrary, the following 

provisions of the Boulder Revised Code, 1981, are expressly permitted during the term of this 

Ordinance: 

a. The creation of any new dwelling units which includes all inclusionary housing units

on the development site that meet the requirements of Chapter 9-13, “Inclusionary

Housing,” and C.R.S. § 31-12-301, et seq.

b. Any development for which a valid application for site review, use review, or

building permit application has been approved or an application made prior to

December 18, 2018 at 5:00 p.m.  Site review and use review applications that also

refer to similar approvals, by previous names described in Section 9-1-3, B.R.C.,

1981.

c. Development within the 2007 TVAP area described as Phase 1, an area generally

bounded on the west by 30th Street, on the south by Pearl Parkway, on the east by the

Burlington Northern Rail Road Tracks and on the north by Valmont Avenue.  (2007

TVAP, p. 7)

d. Development within the Neighborhood Center referred to as “Diagonal Plaza” in the

BVCP, generally bounded on the east by 28th Street, on the south by private property

abutting the southern parking lot line, on the east by 30th Street, and on the north by

Highway 119.  (2015 BVCP, p. 37)

Section 4.  Complete site review and use review applications that have been submitted to 

the city prior to December 18, 2018 will be permitted to continue through the process under the 

regulations in place at the time such application is made.  Such applicants shall be required to 

pursue such development approvals and meet all requirements and deadlines set by the city 

manager and the Boulder Revised Code.  Pending developments may apply for and receive 

building permits that are necessary to construct the approved development. 

Section 5.  This Ordinance is temporary in duration and intended to be replaced by 

subsequent legislative enactment regulating the items listed in this Ordinance, by June 22, 2020.  

To the extent that the provisions of Section 9-1-5 “Amendments and Effect of Pending 

Amendments,” B.R.C., 1981, apply to the adoption of this Ordinance, such provisions are 

temporarily suspended. 
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Section 6.  The immediate passage of this Ordinance is necessary for the preservation of 

the public peace, health, or property.  The council declares this to be an emergency measure due 

to the need to prevent community benefit incompatible development, to pause to consider next 

steps, and to consider development of zoning regulations that implement the BVCP and other 

polices of the city within the Planning Area.  Therefore, this Ordinance is hereby declared to be 

an emergency measure, and as such shall be in full force and effect upon its passage. 

Section 7.  If any section, paragraph, clause, or provision of this Ordinance shall for any 

reason be held to be invalid or unenforceable, such decision shall not affect any of the remaining 

provisions of this Ordinance. 

Section 8.  This Ordinance is necessary to protect the public health, safety, and welfare of 

the residents of the city, and covers matters of local concern. 

Section 9.  The City Council deems it appropriate that this Ordinance be published by 

title only and orders that copies of this ordinance be made available in the office of the city clerk 

for public inspection and acquisition. 
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READ ON THE FIRST READING, PASSED, ADOPTED AS AN EMERGENCY 

MEASURE BY TWO-THIRDS COUNCIL MEMBERS PRESENT, AND ORDERED 

PUBLISHED BY TITLE ONLY this 18th day of December 2018. 

Suzanne Jones, 

Mayor 

Attest: 

City Clerk, 

Lynnette Beck 
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BOULDER VALLEY COMPREHENSIVE PLAN41

Locations for Mixed Use 
2.16 Mixed Use & Higher-Density 
Development 
The city will encourage well-designed mixed-
use and higher-density development that 
incorporates a substantial amount of affordable 
housing in appropriate locations, including in 
some commercial centers and industrial areas and 
in proximity to multimodal corridors and transit 
centers. The city will provide incentives and 
remove regulatory barriers to encourage mixed-
use development where and when appropriate. 
This could include public-private partnerships for 
planning, design or development, new zoning 
districts, and the review and revision of floor area 
ratio, open space and parking requirements.     

2.17 Variety of Centers 
The city and county support a variety of regional 
and neighborhood centers where people 
congregate for a variety of activities such as 
working, shopping, going to school or day care, 
accessing human services and recreating. Some 
centers should be located within walking distance 
of neighborhoods and business areas and 
designed to be compatible with surrounding land 
uses and intensity and the context and character 
of neighborhoods and business areas. Regional 
centers should serve a larger role and be located 
near transit. Good multimodal connections to 

and from centers and accessibility for people of 
all ages and abilities will be encouraged. 

2.18 Boulder Valley Regional Center 
& 28th Street 
The city will preserve and enhance the BVRC 
as a high-intensity regional commercial center 
while encouraging the addition of a variety of 
housing types. With its co-location of retail, daily 
amenities, transportation amenities and housing, 
the BVRC should provide the opportunity for 
exemplary walkable neighborhoods. Mixed-use 
development should exemplify the components 
of the sustainable urban form definition and 
include a mix of amenities and activities, including 
cultural and recreational. The city will pursue 
regulatory changes to increase housing capacity 
and reduce the current non-residential capacity in 
the BVRC while maintaining retail potential. This 
will be accomplished through analysis to balance 
the needs of redevelopment in certain areas with 
strategies that minimize business displacement 
and with ongoing community outreach. The 
guiding principles noted after Figure 3-4 will 
apply to development in the BVRC and along 
28th Street north of BVRC (from Spruce Street 
to Iris Avenue) on properties with a Regional or 
General Business land use designation. The city 
will study adjacent areas during the Land Use 
Code update. 

Note: Refer to Regional Business (RB) and General (GB) land 
use categories in Chapter IV-Land Use Map Descriptions.

Conceptual Illustration of a Mixed-Use Corner along 28th Street
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BOULDER VALLEY COMPREHENSIVE PLAN43

Conceptual Illustration of “Mixed-Use Village” in the BVRC

Boulder Valley Regional Center (BVRC) Guiding Principles

1. Encourage Mixed Use.
Buildings should co-locate residential and commercial uses. New construction and
redevelopment of parcels in this area should include both vertical and horizontal mixed-use,
including first floor retail with residential above as flats and live-work units.

2. Ensure appropriate scale and transitions to neighboring residential uses.
The BVRC should become a place of mixed-use villages. The intensity and heights may
be higher than neighborhood centers, with buildings potentially up to four or five stories,
provided that housing and usable public spaces are included. 28th Street from Spruce
Street to Iris Avenue is intended as a more modest intensity area than the BVRC, with
buildings up to three or four stories unless additional area or corridor planning takes place.
Building footprints should allow for a fine-grained connected street pattern, not superblocks. 
Transition zones from the higher-density BVRC to medium-density neighboring uses should
encourage residential uses that appropriately transition between differing densities, such
as townhomes.

3. Encourage infill in appropriate places.
Where possible, infill should be encouraged, such as on underutilized surface parking lots.

4. Function as a regional multimodal hub.
Capitalize on the existing and planned transportation connections. Address ways to get
around for users of all transportation modes by including sheltered seating, shared bicycles,
bike cages and repair stations. Access improved connections to and from the regional
mobility hub.

5. Encourage parking management strategies.
Encourage parking management strategies, such as shared parking, in neighborhood
centers.

6. Ensure comfort and safety.
Include human-scaled lighting, furnishings, signs and way-finding that feel welcoming, safe
and comfortable for users of all ages and abilities. Provide unimpeded connections within
the center between parking, transit, retail and residential uses.

See also Enhanced Design Policy 2.41 and the Sustainable Urban Form Definition.

Attachment B - Boulder Valley Comprehensive Plan Policies 

Item 5D - Opportunity Zones City Council Meeting Page 197 of 244
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2.19 Neighborhood Centers
Neighborhood centers often contain the economic, social and cultural opportunities that allow 
neighborhoods to thrive and for people to come together. The city will encourage neighborhood centers 
to provide pedestrian-friendly and welcoming environments with a mix of land uses. The city acknowledges 
and respects the diversity of character and needs of its neighborhood centers and will pursue area planning 
efforts to support evolution of these centers to become mixed-use places and strive to accomplish the 
guiding principles noted below.

Note: Refer to Community Business (CB) land use category in Chapter IV-Land Use Map Descriptions.

Conceptual Illustration of a Neighborhood Center near a Major Corridor

Neighborhood Centers Guiding Principles

1. Meet every day needs of neighboring communities.
Include a mix of locally serving retail (e.g., retail anchors, such as grocery stores and personal
services such as hair salons or small local markets) and other activities, such as smaller-scale
office uses to meet every day needs.

2. Ensure appropriate scale transitions to neighboring residential uses.
Be at a scale and intensity lower than downtown and the regional centers, ensuring compatibility 
of buildings with adjacent residential uses decreasing intensity of activity around edges or
“transition zones” near neighborhoods. These transition zones should encourage a diversity
of low- and medium-density residential uses, such as attached single- family housing, row
homes and a variety of flats.

3. Encourage a richness of transportation amenities.
Neighborhood centers should include attractive pedestrian routes and conveniences such as
sheltered seating, shared bicycles, bike cages and repair stations, among others, and have
access to greenways, when practical.

4. Encourage parking management strategies.
Encourage parking management strategies, such as shared parking, in neighborhood centers.

5. Ensure comfort and safety.
Include human-scaled lighting, furnishings, signs and way-finding that feel welcoming, safe
and comfortable for users of all ages and abilities. Provide unimpeded connections within
neighborhood centers between parking, transit, retail and residential uses.

See also Enhanced Design Policy 2.41 and the Sustainable Urban Form Definition.
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2.21 Light Industrial Areas
The city supports its light industrial areas, which contain a variety of uses, including technical offices, 
research and light manufacturing. The city will preserve existing industrial areas as places for industry 
and innovation and will pursue regulatory changes to better allow for housing and retail infill. The city will 
encourage redevelopment and infill to contribute to placemaking and better achieve sustainable urban 
form as defined in this chapter. Housing should occur in a logical pattern and in proximity to existing and 
planned amenities, including retail services and transit. Analysis will guide appropriate places for housing 
infill within areas zoned Industrial General (IG) (not those zoned for manufacturing or service uses) that 
minimize the potential mutual impacts of residential and industrial uses in proximity to one another.  

Note: Refer to Light Industrial (LI) land use category in Chapter IV-Land Use Map Descriptions.

Light Industrial Area Guiding Principles

1. Preserve established businesses and the opportunity for industrial businesses.
The primary role of the industrial areas for research and light manufacturing should be maintained
through existing standards. Housing infill should play a subordinate role and not displace
established businesses or the opportunity for industrial businesses.

2. Encourage housing infill in appropriate places.
Housing infill should be encouraged in appropriate places (e.g., at the intersection of collector/
arterial streets, near transit and on underutilized surface parking lots) and along open space and/
or greenway or trail connections. Housing should be located near other residential uses or retail
services.

3. Offer a mix of uses.
Encourage the development of a mix of uses that is compatible with housing (e.g., coffee
shops, restaurants) to serve the daily needs of employees and residents, in particular at the
intersection of collector/arterial streets.

4. Encourage a richness of transportation amenities.
The multimodal system in industrial areas should be improved with convenient and pleasant
ways to get around on foot, by bike and with local connections to regional transit.

5. Pursue parking management strategies.
Encourage parking management strategies, such as shared parking.

See also Enhanced Design Policy 2.41 and the Sustainable Urban Form Definition.

Conceptual Illustration of Live/Work and Retail at the Intersection of a Collector/Arterial with an Existing Industrial Use
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ATTACHMENT C 
Responses to Council Inquiries regarding Opportunity Zones 

A. Opportunity Zone Program notice and eligibility/certification of census tract
122.03 

When and how did city staff become aware of the Opportunity Zone Program?  Who was 
involved in the state nomination process leading up to certification of census tract 122.03 
as a federal Opportunity Zones?  What was the timeline? 

Staff in the city’s Community Vitality (CV) department became aware of the 
Opportunity Zone Program on February 22.  A deadline for responsive feedback 
to the State of Colorado was established as March 5 which deadline was met by 
the same CV staffer providing information on one of the twelve eligible census 
tracts for which the state determined initial eligibility.  Specifics related to the 
process, considerations, timeline and participants in the certification of census 
tract 122.03 was provided by staff via a November 29 Hotline post found here.  
The city’s response to OEDIT’s solicitation for input was submitted on March 5 
and can be found here.   

As further described and illustrated in the post, staff’s review of the Opportunity 
Zone Program and response to OEDIT’s solicitation considered prior community 
priority placed on opportunities to support potential public private partnership 
possibilities and encourage investment in housing and affordable commercial as 
well as focus on opportunities for redevelopment of Diagonal Crossing area.  
Staff also noted concerns for the limited timeframe, the inability to remove a 
census tract if selected for certification, the city’s ownership and then-current 
process at Alpine-Balsam and the potential interests of Gunbarrel residents related 
to those tracts.  Finally, staff’s review resulted in reduction of response scope 
from 12 eligible tracts to one tract, census tract 122.03, which was the focus of the 
city’s response to OEDIT on March 5. 

What characteristics and factors are considered in determining census tract eligibility and 
how does census tract 122.03 meet that criteria? 

Census tract eligibility under the Opportunity Zone Program is addressed in the 
attached letter from OEDIT (Attachment D).  Twelve census tracts in the city 
were determined to meet the eligibility criteria.  The city provided input on only 
one census tract, tract 122.03.  Additional information concerning the specific 
characteristics of that census tract are provided in this memo (Section I(a)). 
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Please describe the public input process(es) utilized in determining eligibility and 
ultimate certification of and Opportunity Zone in Boulder, including any notice or 
information sent to council members and the public at large describing the process of 
selecting the area and communicating it to the state. 

See response to Item 1 above.  Staff is not aware of any other notice or 
information sent to the city, council or the public at large. 
 

What feedback or input did staff provide to the state concerning possible certification of 
an Opportunity Zone in Boulder? 

See response to Item above.   
 

Can Boulder now decide to get out of the Opportunity Zone program?  Can the census 
tract be amended? 

Federally certified Opportunity Zones cannot be modified or removed from the 
Program for the duration of the Program (10 years).  

 
B. Creation of Opportunity Funds and uses/investments 

 
What timelines are investors operating under? Are there incentives to act within specified 
windows? If so, what are the incentives and timelines? 

The Opportunity Zone Program incentivizes and provides tax relief for qualified 
Opportunity Funds investing in real estate projects or businesses within certified 
Opportunity Zones.  Investments in a qualified Opportunity Fund must be made 
within 180 days of the sale of the property generating the capital gain.  The 
qualified Opportunity Fund must have 90 percent of its assets invested in 
Opportunity Zones within six months of the initiation of the fund and at the end of 
each year.   
 
Investors are allowed to defer capital gains tax from the time that they invest in 
the qualified Opportunity Fund.  However, the investor has to pay all capital gains 
tax both on the deferred amount and on any gain from the investment when he or 
she liquidates the investment in the fund.  If the investor remains in the fund for 
five years, capital gains tax is reduced by 10 percent.  There is an additional five 
percent reduction if the investor remains in the fund for seven years.  If the 
investor elects to remain for ten years all capital gains tax is avoided, including 
that from the prior investment and from any gain through the qualified 
Opportunity Fund.  More information on the creation and use of qualified 
Opportunity Funds can be found here. 
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Who derives the most benefits from OZs? Who derives the least? 

Opportunity Zones were created by the Investing in Opportunity Act of 2017.   
Arguably, those potential investors with significant capital gains exposure who 
invest in qualified Opportunity Funds and hold investments over a period of ten 
years will yield the greatest benefit.  This is in addition to those property and 
business owners directly benefiting from those investments.  Perhaps those who 
will benefit the least from the Program are those persons or businesses affected by 
any Program unintended negative impacts.  
 

How will OZ financing interact with Low Income Housing Tax Credits (LIHTC) and any 
other state or federal affordable housing programs? 

This will be clearer once final regulations are in place.  It appears now that such 
programs may operate independently.  Opportunity Zone Program funding 
through federally qualified Opportunity Funds may be combined with other 
programs including, but not limited to, Low Income Housing Tax Credits. This is 
something staff will be seeking greater information on in the weeks to come. 
 

Can communities have a say as to which Opportunity Funds provide financing for 
redevelopment in their communities? Will lists of these funds be made available? 
 

To date, the IRS has not provided any guidance as to local authority requiring 
publication of Opportunity Fund investments in any zone.  Currently, there are no 
plans or requirements to provide lists of qualified Opportunity Funds.  The 
transaction will be between the qualified Opportunity Fund and the developer.  

 

Can local governments identify and ensure that qualified investors operate according to 
conditions set locally (other than zoning and regulatory) such as scoring investments on 
social impact, leveraging of philanthropy, and financing structure that makes social and 
financial sense? 
 

Reporting and measurement has not been a topic of federal guidance so far.  This 
does not prevent the city from capturing certain base data and monitoring impacts 
(positive or negative) over time.  Tracking such data and providing publicly 
available updates may motivate desired outcomes and prove informative to 
potential investors.  This topic is more thoroughly addressed in the memo(see 
Memo Section IV). 
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C. Local zoning applicability, potential Boulder community impacts and alignment
with community goals/priorities

Is it possible for a community to set conditions specific to redevelopment financed by OZ 
capital funds? If so, what can or cannot be done? 

Unless preempted by the federal government, there is no limit on local land use 
authority within the framework of federal and state law. The city could use its 
zoning and land use powers to guide redevelopment for specific types of 
development, uses, etc.   

Are there any limitations as to what zoning and regulatory powers may be applied to 
achieve desired community outcomes? Can these powers be limited to only the 
Opportunity Zone? 

There are no limits.  The city could conceivably create a special zone district for 
the census tract designated as an Opportunity Zone or amend the existing zoning 
to focus on uses and types of development desired in the area. 

Are there currently projects in the Opportunity Zone area that have made submittals for 
planning approval or been under discussion with City planning or other staff (such as the 
Economic Vitality staff)? 

There are a number of projects within Boulder’s OZ that are under construction or 
under review. The most notable project under construction is the S’PARK 
development (comprised of multiple buildings and a mix of uses) near Valmont 
and Wilderness Place within the Transit Village.  

Other recently approved / projects under review include: 
-The Commons II, a mixed-use development at 3200 Bluff St. (the former Air
Gas site) within the Transit Village subarea
-The Reve, a mixed-use development located at the south east corner of 30th &
Pearl, -Shake Shack restaurant located at 1680 29th St. (within the 29th St. Mall)
-The expansion and renovation of Larry Miller Toyota at 2465 48th Ct.
-A Storquest self-storage facility located at 4790 Pearl St.

Note that there are a number of smaller projects underway as well such as 
easement dedications and vacations, pre application reviews, etc.  

The March 29 Heads Up mentions that OZ designation could provide funding for 
affordable commercial. How does OZ designation enable this? 

By reducing the cost of capital, there could be some reduction in the cost of 
construction of a commercial project.  Generally, a developer must represent in 

Attachment C - Responses to Council Questions 

Item 5D - Opportunity Zones City Council Meeting Page 203 of 244



loan documents the rent that the completed building will earn.  Qualified 
Opportunity Fund financing could allow for lower rents.  In addition, with 
projects like 30th and Pearl, it is possible that with additional capital available, the 
city will have leverage to negotiate commercial affordability.   

In addition and based on current guidance from the IRS, a fund could also invest 
in “new businesses” or “startups”.  Exclusions for certain types of businesses 
apply – for example – golf courses, country clubs, liquor stores and gaming 
facilities/casinos.   

D. OtherTopics

Since census tract 122.03 was certified as a federal Opportunity Zone, how has Program 
implementation processes changed or evolved? What additional information has been 
released?  

The Department of the Treasury adopted all of the Governor's recommendations, 
including census tract 122.03.  On October 19, the IRS issued proposed 
regulations for implementation.  There is no date for comments yet, but a public 
hearing has been scheduled for January.  To city staff’s knowledge, no other 
formal federal guidance on the Program has been published. 

Has the city been in touch with other municipalities to share information? If so, what has 
been learned? 

Yes.  Community Vitality staff has reached out to Longmont in the past and plans 
to maintain regular contact with Longmont, Lafayette and other peer communities 
to share learnings as the Program evolves and is implemented locally. 

How will vested rights play in to this whole process regarding our planning 
process?  Will the zoning that currently is on the ground be allowed if an applicant 
submits his application now?  

By right development is according to current zoning and described in section II(b) 
of the memo (including a zoning overlay map of census tract 122.03.  It should be 
noted that funds have not yet been certified and that the IRS is still in the process 
of finalizing rules concerning Opportunity Fund creation and use. 

What is the boundary of the Opportunity Zone? 

The boundary and a map of the certified Opportunity Zone in Boulder (census 
tract 122.03) is included in section I(b)of the memo and is available on the city’s 
webpage. 

Attachment C - Responses to Council Questions 

Item 5D - Opportunity Zones City Council Meeting Page 204 of 244



   
 

  
 

What are the tax implications to the city for this?   
 

Applicable Local taxes (as well as local zoning and regulatory authority) are 
unaffected by the Opportunity Zone Program.  
 

Will council need to put in place a moratorium so we can be sure we get what we want 
with respect to zoning and land use? 
 

If council is interested in focusing any near-term redevelopment in the 
Opportunity Zone to encourage particular forms of development, council could 
direct staff to initiate code changes such as those described in the recent BVCP 
update, or initiation of land use map and rezonings for phase 2 of the Transit 
Village Area Plan. Additionally, council could direct staff to amend the current 
Commercial Rebate incentive programs to more intently incentivize investment in 
small, minority or women-owned business. Such changes will require additional 
staff time and/or budget resources.  
 
Council might also consider a moratorium related to  development within the 
zone.  A moratorium may restrict negative impacts by limiting certain types of 
allowable development or uses within the census tract, such as office or industrial. 
Depending on the scope of a moratorium, it might also restrict other 
improvements intended to contribute to community desired outcomes such as 
affordable commercial, retail access or investments in public infrastructure.  

 
 
Would it be feasible to form a coalition of municipalities interested in similar outcomes 
for their respective communities in order to lobby for changes? 
 

Yes. 
 

What is the New Market Enterprise Zone Program and does Boulder have a zone in the 
Program? 

 
The New Markets Tax Credit Program (NMTCP) was established by Congress in 
2000 as a tax relief program funded through the US Treasury Department to fund 
private investments in businesses and real estate projects in low income 
communities.  The NMTCP is implemented via equity investments in specialized 
financial institutions called Community Development Entities.  These funds are 
largely implemented through a competitive award process.  In Boulder, 12 census 
tracts qualify based on poverty level and median family income.  NMTCP 
funding has invested in various housing projects and in efforts to enhance job 
creation and training for low income communities.  Unlike the Opportunity Zone 
Program, the 12 census tracts identified as eligible under this program are 
considered “eligible” under which projects or initiatives might apply to be 
selected under a competitive process based on the activity pursued whether 
housing development, commercial or start-up based, job creation related or 
otherwise focused. 
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What about Affordable Housing Projects in the Opportunity Zone?  

Boulder Housing Partners (BHP) believes that Opportunity Zone status may provide 
financial benefit at 30Pearl but we do not yet know the impact. For the affordable 
development, BHP may receive a small increase in tax credit pricing due to the 
location in the Opportunity Zone. For the market rate parcels, the benefit will not be 
known until the city takes the parcels to market. Depending on the constraints 
associated with the sale, buyers or investors may or may not be able to realize the 
deferred capital gain benefit. The benefit will be easier to capture if the market rate 
parcels are sold and multi-family rental units are a permissible use. BHP intends to 
procure debt and equity partners for the affordable development in spring 2019. Once 
letters of interest have been received from BHP, we will be able to determine if and 
how much Opportunity Zone status provided a benefit to the affordable development.  

What is the breakdown of land area by zoning district in the opportunity zone? 

Square Feet 
Entire Opportunity Zone  71,756,146 
City Limits Portion  68,603,579 

Zoning District Square Feet % of Total 
A 1,342,463 2.0% 

BC-1 2,618,982 3.8% 
BC-2 1,070,625 1.6% 
BCS 299,756 0.4% 
BMS 502,062 0.7% 
BR-1 5,898,219 8.6% 
BT-1 1,669,126 2.4% 
BT-2 254,400 0.4% 

E 19,373 0.0% 
IG 20,760,132 30.3% 
IM 1,936,979 2.8% 

IMS 439,711 0.6% 
IS-1 2,375,490 3.5% 
IS-2 2,746,818 4.0% 
MH 2,898,474 4.2% 

MU-4 1,438,701 2.1% 
P 10,675,476 15.6% 

RH-3 480,232 0.7% 
RH-4 3,773,756 5.5% 
RH-6 206,902 0.3% 
RM-1 7,195,903 10.5% 
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Yvette Bowden, Director 

Community Vitality, Parks & Recreation 

City of Boulder 

1777 Broadway  

Boulder CO 80302 

December 6, 2018 

Dear Yvette, 

This letter is a response to the emailed list of questions you sent on December 3, 2018 

regarding the Federal Opportunity Zone tax incentive.  Questions and responses are provided 

below.  Please let me know if you have any follow up questions.  

I. Census tract selection and certification process under the Opportunity Zone Program
a. What was the state’s process in soliciting public input concerning census tract eligibility

and selection for inclusion in the Opportunity Zone Program?

OEDIT used a balanced approach to develop potential zone evaluation criteria based on:
need/economic distress; opportunity or ability to attract and absorb private equity
investment; and statewide geographic equity.

The evaluation effort began with reviewing eligibility data as defined in federal law and
supplied by the US Treasury Department. Additional data was gathered to understand
need and opportunity. An index showing both need and opportunity was created and
published on a dedicated OEDIT web page to share information with the public and
stakeholders and gather input. OEDIT focused on transparency in sharing data and in
evaluating and proposing US census tracts (CT) as Opportunity Zones.

Outreach and human intelligence ultimately informed which CTs were nominated.  The
following were key steps take to promote public feedback on zone nominations:

 Email/letter from the OEDIT Executive Director was sent to key a stakeholder list
consisting of 384 people including economic developers, County Commissioners,
and municipal officials. A similar communication was sent to state legislators.

 OEDIT added a public input submission form to our dedicated Opportunity Zone
web page to gather written feedback from stakeholders and members of the pubic
across Colorado

 OEDIT enhanced our dedicated web page with links to national resources, notices
about educational programs conducted by OEDIT (webinars) and contact
information for OEDIT staff and local economic developers.

 OEDIT relied on close coordination with 19 Enterprise Zone Administrators
representing each region of the state. These leaders served as OEDIT’s partners
for understanding need and opportunity at the local level and soliciting local
feedback. These regional economic development leaders conducted outreach

1600 Broadway, Suite 2500 

Denver, CO 80202 USA 
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informing their constituents of the Opportunity Zone incentive.  They brought a 
regional perspective to identify the best CT candidates for nomination within 
their jurisdictions and provided written and verbal feedback to OEDIT. 

 OEDIT contacted organizations of stakeholders including:  Club 20, Progressive 15,
Action 22, Colorado Counties Inc., Colorado Municipal League and had
conversations with their leadership and solicited their help in informing their
members about this federal tax incentive program.  These groups also provided
feedback to us about our nomination process.

 OEDIT hosted multiple webinars to explain the Opportunity Zone incentive and

solicit public feedback.  These events were publicized in a letter from our
executive director sent to our mailing list and posted on our website. One
webinar had 40 live attendees, and was recorded and posted to our website.

 Presentations were made to the Associated Governments of Northwest Colorado
and the Northeast Council of Governments at their request.

 At the onset of the CT evaluation process OEDIT coordinated with partner
agencies including the Department of Local Affairs (DOLA) - Divisions of Local
Government/State Demographer & Housing, Colorado Department of Labor and
Employment – Labor Market Information and the Colorado Housing and Finance
Authority to gather data and input.

 DOLA sent out an email to their full mailing list of local government officials
across Colorado calling for input and engagement on the Opportunity Zone
selection process.

 OEDIT staff worked with national thought leaders including Economic Innovation
Group, Council of Development Financing Authorities, Enterprise Community
Foundation, and the Rockefeller Foundation during this process.

 To gain a better understanding of the applicability of the tax incentive, OEDIT
staff engaged in additional conversations with impact investors, non-profit
foundations, venture capitalists renewable energy developers, local officials, and
other stakeholders.

II. Creation and use of Opportunity Funds and Fund resources
a. What will be the process for becoming a Qualified Opportunity Fund under the Opportunity

Zone Program and have funds already be certified?  If not, when might that occur?

To create a Qualified Opportunity Fund, investors must organize a corporation or 
partnership for the purpose of investing in qualified opportunity zone property. The Fund 
then self-declares itself to be a Qualified Opportunity Fund, and that it meets all 
necessary requirements, by attaching IRS Form 8996 (still in draft form) to its tax return. 
Funds are already setting themselves up, but technically, no fund can be certified until 
filing its 2018 tax return (likely in April 2019). 

b. What information will have to be provided for the establishment of a Qualified Opportunity
Fund?  Will any information on the creation of such Funds be public?

Currently, the only information required to establish a Qualified Opportunity Fund is the 
information on IRS Form 8996(which is still in draft form). This information will be shared 
with the IRS but not reported publicly as it is part of a tax filing. 

c. Please confirm that Opportunity Zone program funding can be utilized in addition to other
programs (like Block grants or Enterprise funds, for example).
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In general, I am not aware of anything in the Opportunity Zone legislation that precludes 
qualified Opportunity Zone investments from being used in addition to other federal and 
state programs. Other programs may have limitations on how and whether equity can be 
used that may constrain the potential for layering different incentives, but we do not yet 
have specific examples of programs that definitely will not work with opportunity zones. A 
lawyer should be consulted to ensure compliance on any particular project. 

III. Development and Redevelopment Related Questions
a. When would projects (development or redevelopment, in particular) have to be completed

under the Opportunity Zone Program?

Initial Opportunity Zone investments can be made up until the end of 2026, and 2047 is 
the final date to sell out of an Opportunity Fund position and still receive the benefits. 
(Note: this is based on Treasury’s draft guidance and has not been finalized yet). 

There is still some uncertainty around what the timing requirements are for making the 
required “substantial improvements” to a property under the Opportunity Zone federal 
law. The law as currently written says the property can be improved “during any 30-month 
period beginning after the date of acquisition of such property” which would suggest that 
Opportunity Zone redevelopment would not technically have to be complete until 2047 in 
certain situations. However, this interpretation may change based on additional Treasury 
guidance. A lawyer should be consulted to ensure compliance on any particular project.   

Note also, in the draft guidance released by Treasury in October 2018, substantial 
improvement is defined as doubling the cost basis of the property (excluding the land 
value) in the hands of the Qualified Opportunity Fund. 

b. Is it correct to understand that real estate investments made by Opportunity Funds would
have to be held for 10 years? Must entities sell the property at the end of that period?

In order to receive tax-free appreciation on a real estate investment, which is generally 
considered to be the most significant benefit of the Opportunity Zone federal tax 
incentive, the investment must be held for at least 10 years. However, if the investment 
is sold after a shorter period of time, there is still potential to receive deferral and 
reduction of the initial capital gains tax liability. Entities do not have to immediately sell 
after 10 years - based on recent Treasury guidance, they will have until 2047 to sell out 
of an Opportunity Zone position and still receive the favorable tax treatment. A lawyer 
should be consulted to ensure compliance on any particular project.  

Note, there is an open question around whether Treasury will allow funds to sell out of 
one OZ property and re-invest in a new OZ property without triggering a tax event. 

c. Can Opportunity Funds be used for public infrastructure?

In general, Opportunity Funds must make an equity investment in a for-profit entity, so 
it is difficult for Opportunity Funds to directly invest in public infrastructure.  However, 
stakeholders are currently thinking through investment structures that would allow for 
this type of investment to support public infrastructure, such as making an initial 
investment in a for-profit entity that develops and operates the infrastructure and later 
sells it back to the public agency after10 years. A lawyer should be consulted to ensure 
compliance on any particular project. 
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IV. Other Questions
a. Has any information been made available concerning Opportunity Fund investments in

businesses (especially small business) as compared to real estate?

In general, the information Treasury has offered on Opportunity Fund investments in 
businesses is much less detailed and much less clear than for investments in real estate. 
We are expecting additional guidance from Treasury on this matter in late 2018 or early 
2019. 

b. What links or other information might aid in keeping the city and its residents informed about
the Program?

Choosecolorado.com/oz is the state’s website of information, which also includes a 
mailing list that individuals can sign up for. Other helpful links include the following: 

 How Cities Can Maximize Opportunity Zones (Nowak Metro Finance Lab)

 Resources for Communities (OEDIT and DOLA)

 Opportunity Zones: Policy Strategies & Opportunities (Enterprise Community Foundation)

 Enterprise Tools  (Enterprise Community Foundation)

 How States Can Maximize Opportunity Zones (New Localism Advisors)

 Opportunity360 Data Tool (Enterprise Community Foundation)

 Equitable Investment in Opportunity Zones (PolicyLink)

CC:  Patrick Myers 
 Stephanie Copeland 
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CITY OF BOULDER 
CITY COUNCIL AGENDA ITEM 

 
MEETING DATE: December 18, 2018 

 
 
AGENDA TITLE: Call-Up Item: Site Review application for the redevelopment of the 
existing site located at 1102 Pearl Street, with a new three-story, 38-foot mixed use building in 
the Downtown - 4 (DT-4) zoning district.  The proposed project includes approximately 5,000 
square foot ground floor retail/restaurant space; approximately 5,800 square feet office on the 
second story; and three residential units on the approximately 3,520 square foot third story.  
Structured parking for three spaces is proposed at the rear of the building along the alley. The 
applicant is requesting a modification to the rear yard setback and an approximately 18 percent 
Land Use Intensity modification given the adjacency of the Pearl Street Mall. Reviewed under 
case no. LUR2017-00097. 
 
 
PRESENTER/S  
Jane S. Brautigam, City Manager  
Tanya Ange, Deputy City Manager 
Chris Meschuk, Assistant City Manager / Interim Planning Director  
Charles Ferro, Development Review Manager 
Elaine McLaughlin, Senior Planner  
 
EXECUTIVE SUMMARY 
On Dec. 6, 2018, the Planning Board unanimously approved (6-0, Vitale absent) the above-
referenced Site Review application as provided in the attached Notice of Disposition 
(Attachment A), finding the project consistent with the Site Review criteria of section 9-2-
14(h), B.R.C. 1981.  
 
The Planning Board decision is subject to City Council call-up within 30 days. Because the 30-
day call-up period concludes on Saturday Jan. 5, 2019, the land use code section 1-1-10(b), 
B.R.C. 1981 requires that if the last day of the call-up period is on a Saturday, “the period is 
extended to include the next day which is not a Saturday, Sunday or legal holiday.”  In this case, 
the 30-day call-up period is extended to Monday, Dec. 7, 2019.  There is a City Council meeting 
within this time-period for call-up consideration on: Dec. 18, 2018.  The staff memorandum to 
Planning Board and other related background materials from the Planning Board website are 
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found here.  The draft minutes of the Planning Board discussion is provided for reference I 
Attachment B.  
 
COMMUNITY SUSTAINABILITY ASSESSMENTS AND IMPACTS 
  

• Economic – The proposed three-story mixed-use building is planned for a 
currently underutilized yet prominent corner of the downtown and Pearl Street 
Mall.  The provision of a well-designed building with ground floor retail and 
restaurant uses along with a relatively small office space and residential will allow 
for the on-going vitality of the mall. 
 

• Environmental – The proposed project is consistent with BVCP policies promoting 
sensitively designed infill in a compact development pattern: 
 

o 2.03 Compact Development Pattern 
o 2.18 Role of the Central Area  
o 2.21 Commitment to a Walkable and Accessible City 
o 2.30 Sensitive Infill and Redevelopment 
o 2.37 Enhanced Design for Private Sector Projects 

 
• Social – Given the planned mix of uses, each new residential unit developed on the 

property is subject to 9-13, B.R.C. 1981, “Inclusionary Housing.”   
 

OTHER IMPACTS  
• Fiscal – no fiscal impacts are anticipated    
• Staff time – the Site Review application was completed under standard staff review 

time. 
 
BOARD AND COMMISSION FEEDBACK 
At its public hearing on December 6, 2018 the Planning Board unanimously approved the 
application with conditions on a motion by D. Ensign seconded by J. Gerstle the Planning 
Board voted 6-0 (P. Vitale absent) to approve Site Review case no. LUR2017-00097 
incorporating the staff memorandum and the attached Site Review Criteria Checklist as 
findings of fact, and subject to the conditions of approval recommended in the staff 
memorandum. 
 
Consistent with the Land Use Code section 9-4-4(c), B.R.C. 1981, if the City Council disagrees 
with the decision of the Planning Board, it may call up the application within a 30-day call up 
period which expires on September 17, 2018. The City Council may consider this application for 
call-up at the Dec. 18, 2018 City Council public hearing.  
 
PUBLIC FEEDBACK 
Required public notice was given in the form of written notification mailed to all property 
owners within 600 feet of the subject site and a sign posted on the property for at least  
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10 days. All notice requirements of section 9-4-3, “Public Notice Requirements,” B.R.C. 
1981 have been met. There were no public comments received on the application. 
 
 
BACKGROUND 
The site is a 6,993 square foot property located at the southeast corner of 11th Street and the 
western terminus of the Pearl Street Mall.  The building was found to be a noncontributing 
structure to the Downtown Historic District given the alterations that have occurred over time.  As 
such, redevelopment is subject to the Downtown Urban Design Guidelines and requires a 
Landmarks Alteration Certificate consistent with the Land Use Code section 9-1, B.R.C. 1981. The 
original building had been a gasoline service station, the B.C. Garbarino Sunoco Garage and 
Service Station shown in Figure 1.  The building was altered in the 1970s when the Old Chicago 
Pizzeria became the building’s tenant who occupied the space until earlier last year. The existing 
building is shown in Figure 2.  
 
Shown in Figure 3 is a perspective sketch of the planned three-story mixed use building from 
roughly the same vantage point for comparison. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
On Dec. 6, 2018 the Planning Board unanimously approved the Site Review application with 
conditions (6-0, Vitale absent).  Prior to the approval, a Concept Plan was reviewed by the 
Planning Board on Sept. 1, 2016, and on Sept. 20, 2016 City Council did not vote to call up the 
Concept Plan for discussion.  Since that time, the applicant submitted the plans for Site Review 
and has had regular meetings with both staff and the Landmarks Design Review Committee 
(Ldrc) to refine the project plans.   
 
Project Description.  The applicant is proposing redevelop the site and construct a three-story, 
approximately 15,338 square foot, mixed use building with a maximum 38-foot height; with 
ground floor and below grade retail or restaurant space, second story office, and three residential 
units on the third story. The resulting Floor Area Ratio is 2.2 FAR.  
 
The architectural plans illustrate a traditional downtown building configuration, proposed 
with a zero-lot line configuration on the front and side setbacks, consistent with the 
requirements of the Land Use Code section 9-7-1, B.R.C. 1981.  The applicant is requesting, 
a rear yard setback for the building of 12.2 feet and six-feet for the planned second story 
balcony.   The entire third story is planned to be setback from the face of the building by 
approximately 15 feet on both the north and west facades, stepping the upper floor back from 
the public right of way.  The corner of the 1st and 2nd floor building façade is designed to be 

Fig. 1: Original Service Station Building  Fig. 2:  Existing Building Looking Southeast  Fig. 3: Proposed Building Looking Southeast 
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“chamfered” in keeping with the historic Buckingham Block across the Pearl Street Mall 
from the site and is planned with the main entry into the ground floor restaurant or retail 
space.  The building is planned to be predominately red brick building with brick layup 
detailing along with Indiana limestone as the base kickplate on the first floor.  The third story 
finish materials include wood and metal panel with metal shade awnings. 

The applicant is also requesting an approximately 18.1 percent land use intensity 
modification which is essentially a reduction in the open space provided on the site, given the 
urban location of the site on the Pearl Street Mall. Per the land use code section 9-2-
14(I)(i)(b), B.R.C. 1981, the open space requirements in all Downtown (DT) zoning districts 
may be reduced by up to one hundred percent if there is, “close proximity to a public mall or 
park.”    

ANALYSIS 
In approving the Site Review application with conditions, the Planning Board found that the 
application is consistent with the Site Review criteria of the land use code section 9-2-14(h), 
B.R.C. 1981; as well as a number of BVCP policies.  In addition, the board noted the consistency 
of the proposed project with the Downtown Urban Design Guidelines and acknowledged that the 
project plans benefitted from the Landmarks Design Review Committee and staff review.  The 
staff memorandum to Planning Board and other related background materials are available on 
the city website for Planning Board found here. 

MATRIX OF OPTIONS 
Consistent with the land use code section 9-4-4(c), B.R.C. 1981, if City Council disagrees 
with the decision of the Planning Board, it may call up the application on or before  
Jan. 7, 2019.  There is one City Council meeting within this time-period for call-up 
consideration on: Dec. 18, 2018.  

ATTACHMENT  
A: Planning Board Notice of Disposition dated Dec. 6, 2018 
B: Draft Minutes Planning Board hearing dated Dec. 6, 2018 
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CITY OF BOULDER 

PLANNING BOARD ACTION MINUTES 

December 6, 2018 

1777 Broadway, Council Chambers 

A permanent set of these minutes and a tape recording (maintained for a period of seven years) are 

retained in Central Records (telephone: 303-441-3043). Minutes and streaming audio are also available 

on the web at: http://www.bouldercolorado.gov/ 

PLANNING BOARD MEMBERS PRESENT: 

Liz Payton, Chair 

Bryan Bowen, Vice Chair 

David Ensign 

John Gerstle 

Crystal Gray 

Harmon Zuckerman 

PLANNING BOARD MEMBERS ABSENT: 

Peter Vitale 

STAFF PRESENT: 

Charles Ferro, Development Review Manager, Planning Department 

Hella Pannewig, Assistant City Attorney 

Cindy Spence, Administrative Specialist III 

Elaine McLaughlin, Senior Planner 

Karl Guiler, Senior Planner – Code Amendment Specialist 

James Hewat, Senior Planner – Historic Preservation 

Edward Stafford, Development Review Manager, Public Works 

Jim Robertson, Comprehensive Planning Manager, Planning Department 

1. CALL TO ORDER

Chair, L. Payton, declared a quorum at 6:06 p.m. and the following business was conducted.

2. APPROVAL OF MINUTES

On a motion by C. Gray and seconded by J. Gerstle the Planning Board voted 6-0 (P. Vitale

absent) to approve the October 18, 2018 and November 1, 2018 minutes as amended. 

3. PUBLIC PARTICIPATION

No one spoke.

4. DISCUSSION OF DISPOSITIONS, PLANNING BOARD CALL-UPS / CONTINUATIONS

None to discuss.
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5. PUBLIC HEARING ITEMS

A. AGENDA TITLE: Public hearing and Planning Board action on a request to extend the approval

of Site Review application no. LUR2014-00032, The James, located at 1750 14th Street., beyond

the expiration period otherwise permitted by the Land Use Code.

Board members were asked to reveal any ex-parte contacts they may have had on this item. 

• C. Gray disclosed that she had conducted a site visit and sat on Planning Board during the

Concept Plan and Site Review. H. Zuckerman stated that he testified as a citizen on behalf of

the project prior to joining Planning Board in 2014, however he would be able to remain

impartial for tonight’s decision. J. Gerstle said that he made a site visit. There were no other ex-

parte contacts by any other board members.

Staff Presentation: 

C. Ferro introduced the item.

E. McLaughlin presented the item to the board.

Board Questions: 

E. McLaughlin answered questions from the board.

Applicant Presentation: 

Rick Epstein, with RE Architecture, presented the item to the board. 

Board Questions: 

Rick Epstein, representing the applicant, answered questions from the board. 

Public Hearing: 

1) Don Poe, a tenant of the property to the east, spoke in opposition to the project. He said

access to the proposed property is not possible without accessing someone else’s property

due to an existing easement. In addition, there would not be adequate parking.

Board Comments: 

Key Issue: Has the applicant addressed the findings of consistency with land use code section 9-2-

12 (b)(2), B.R.C. 1981 for reasonable diligence and good cause in the application for development 

approval extension? 

• L. Payton said the city is currently engaged with public benefits that coincide with requests for

height modifications. The City Council enacted a moratorium for requests which dated back to

2015. She said that she would not be inclined to approve the extension request because of the

reasonable diligence standard and there has been no reasonable activity in the past four years

except for extensions. She said this appeared to be a method to escape the requirements for a

height modification. She questioned if a condition could be put in place so the applicant would

need to meet a community benefit requirement.

• B. Bowen explained the “TEC Doc” submittal process to the board members indicating a huge

amount of work and effort had been done by the applicant. He said this applicant was well on

their way to having a constructible project. TEC Doc is part of the criteria therefore the applicant

is complying.
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• H. Zuckerman said the application meets the criteria for demonstrating reasonable diligence.

The good cause criteria can be subjective; therefore, he will support it. He added that applying

for an extension was not a method to subvert community benefit with this project. To deny this

project would end this project altogether and the amount of money put forth toward TEC Docs

would be lost. It is a demonstration of the applicant’s good faith and pursuing the project.

• L. Payton said that criteria regarding money spent by an applicant is not part of the evaluation.

She commented that the applicant, to prove reasonable diligence, should have provided evidence

and she was not persuaded.

• B. Bowen stated that based on the criteria, TEC Doc review submittal complies. The project has

improved since it was last reviewed at Planning Board.

• J. Gerstle said northern public access would be the most important aspect of the project and a

social benefit. The TEC Doc presentations are showing reasonable diligence. Given the criteria,

we should grant an extension.

• C. Gray agreed with the prior comments. She stated that future clarity around affordable housing

would be needed on upcoming projects. She agreed with J. Gerstle regarding public access on

the northern side. Reasonable diligence with TEC Docs has been done. Regarding the good cause

criteria, she agreed that it would be a subjective decision.

• D. Ensign said that reasonable diligence has been done. Regarding the good cause criteria,

economic situations can change. He expressed concern surrounding what the public expects. He

would be in favor of granting the extension.

Motion: 

On a motion by B. Bowen seconded by H. Zuckerman the Planning Board voted 5-1 (L. Payton 

opposed; P. Vitale absent) to approve an extension to Site Review case no. LUR2014-00032 for a 

period not to exceed three years from the date of the decision on the request, incorporating the staff 

memorandum as findings of fact, and subject to the conditions of approval recommended in the staff 

memorandum. 

B. AGENDA TITLE: Public hearing and Planning Board recommendation on a request for

Annexation and Initial Zoning of Rural Residential - 2 (RR-2) for an approximately of 1.04-acre

property located at 1179 Cherryvale Road in Boulder County (case no. LUR2018-00021). Under

the proposed zoning, the property would not be eligible for subdivision.

Board members were asked to reveal any ex-parte contacts they may have had on this item. 

• D. Ensign disclosed that he personally knows a community member (Michelle Sanders) who has

sent several comments regarding the project, however he has not discussed the project with her.

C. Gray and H. Zuckerman conducted site visits. There were no other ex-parte contacts by any

other board members.

Staff Presentation: 

C. Ferro introduced the item.

E. McLaughlin presented the item to the board.

Board Questions: 
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E. McLaughlin answered questions from the board. 

 

Applicant Presentation: 

Scott Raney, the owner, presented the item to the board. 

 

Board Questions: 

Scott Raney, the owner, answered questions from the board. 

 

Public Hearing: 

No one spoke. 

 

Board Comments: 

Key Issues: Does the annexation petition comply with applicable state annexation statutes? Is the 

proposal consistent with Boulder Valley Comprehensive Plan (BVCP) policies? Is the initial 

zoning of RR-2 appropriate for the subject property? 

• L. Payton discussed the history of flooding of South Boulder Creek and the impact it could have 

on the site. She said that while the annexation meets the criteria, she proposed placing a 

condition to prevent development in the 100-year floodplain on the annexed property. This 

would be an undeveloped portion of the property and could serve a floodplain function.  

• J. Gerstle and D. Ensign agreed.  

• L. Payton restated the condition that no new construction would be constructed in the 100-year 

floodplain.  

• B. Bowen said he supports L. Payton’s condition, but his only hesitation would be if this 

property was be treated differently than other properties annexed along Gapter Road and 

protection of the wildlife.  

• H. Zuckerman said he would be hesitant to apply the condition because the applicant could not 

do anything with 2/3 of lot. He proposed allowing structures that would not be built on 

permanent foundations.  

 

Motion: 

On a motion by L. Payton seconded by B. Bowen the Planning Board voted 6-0 (P. Vitale absent) to 

recommend to City Council approval of the proposed annexation with initial zoning of Rural Residential 

(RR-2) pertaining to request No. LUR2018-00021, incorporating this staff memorandum as findings of 

fact, subject to the recommended conditions of approval for the annexation as provided for in the 

annexation agreement in Attachment C. 

 

Condition that no new habitable structures be constructed in the 100-year floodplain. 

 

 

C. AGENDA TITLE: Public hearing and Planning Board action on a Site Review application for 

the redevelopment of the existing site located at 1102 Pearl Street, with a new three-story, 38-

foot mixed use building in the Downtown - 4 (DT-4) zoning district. The proposed project 

includes approximately 5,000 square foot ground floor retail/restaurant space; approximately 

5,800 square feet office on the second story; and three residential units on the approximately 

3,520 square foot third story.  Structured parking for three spaces is proposed at the rear of the 

building along the alley. The applicant is requesting a three-foot modification to the rear yard 
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setback and an 18.1 percent Land Use Intensity modification given the adjacency of the Pearl 

Street Mall. Reviewed under case no. LUR2017-00097. 

Board members were asked to reveal any ex-parte contacts they may have had on this item. 

• D. Ensign and H. Zuckerman both served as liaisons when this project came to Landmarks

Board, but at separate times. B. Bowen reviewed the project while on the Design Advisory

Board. All board members, except for D. Ensign, served on Planning Board when this project

was reviewed for Concept Plan. Finally, B. Bowen, C. Gray, J. Gerstle and L. Payton said they

had done a site visit.

Staff Presentation: 

C. Ferro introduced the item.

E. McLaughlin presented the item to the board.

Board Questions: 

E. McLaughlin answered questions from the board.

Applicant Presentation: 

Jim Bray, representing PDM Realty, presented the item to the board. 

Board Questions: 

Jim Bray, the applicant’s representative, answered questions from the board. 

Public Hearing: 

No one spoke. 

Board Comments: 

Key Issues: Does the project, on balance, meet the policies of the Boulder Valley Comprehensive 

Plan? Does the proposed project, with proposed setback and Land Use Intensity modifications, 

meet the Site Review Criteria, B.R.C. 1981? Does the proposed project address the Downtown 

Urban Design Guidelines? 

• H. Zuckerman said that it is amazing how many of the discussion items from Planning Board

and Landmarks had been incorporated. He supports what has been done.

• D. Ensign said the proposed building lines up nicely with the building to the east and he is

impressed with design. He had no concerns.

• C. Gray agreed. She suggested shrinking the mechanical penthouse even more.

• H. Zuckerman stated consistency of the project with the BVCP and Site Review criteria. He had

no concern with the rear balcony over the alleyway as proposed.

• L. Payton agreed with the previous comments. She appreciated Landmarks Board for all their

work. She suggested softening the appearance of the third floor and so as not to appear too

industrial.

• H. Zuckerman approved of the design and proportions of the third floor but suggested using a

metal material with some patina or oxidation corrosion.

• C. Gray said the proposal meets all the key issues.

• J. Gerstle said the building will be attractive and meets the criteria.
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Motion: 

On a motion by D. Ensign seconded by J. Gerstle the Planning Board voted 6-0 (P. Vitale absent) to 

approve Site Review case no. LUR2017-00097 incorporating the staff memorandum and the attached 

Site Review Criteria Checklist as findings of fact, and subject to the conditions of approval 

recommended in the staff memorandum. 

D. AGENDA TITLE: Public hearing and recommendation to City Council on Ordinance 8296

amending Title 9, “Land Use Code” to preserve commercial retail uses in the Business

Community – 1 (BC-1) and Business Community -2 (BC-2) zoning districts by restricting

residential and other ground floor uses and setting forth related details.

Staff Presentation: 

C. Ferro introduced the item.

K. Guiler presented the item to the board.

Board Questions: 

K. Guiler answered questions from the board.

Public Hearing: 

1) Peter Weber, an architect with Coburn Architecture, spoke in opposition to the project. He

cautioned that this change could have unintended consequences which should be considered.

The idea of encouraging retail uses is one thing but should not be forced on a project or a

zone. It should be an option. The shortage of housing and potentially displacing other uses

could become potential consequences by this change. In addition, there are other places

where retail can and should happen where it is not currently allowed such as the transit

corridors.

Board Comments: 

Key Issues: Should residential and non-neighborhood serving uses be restricted from the ground 

floor in the BC1 & 2 zones to incentivize and protect retail/commercial uses? If so, does the board 

support the ability for applicants to request a Use Review subject a new specific criterion related 

to the BC zones to allow exceptions to this proposed rule? 

• D. Ensign said this would be an improvement as it would give a path in applying common sense

to proposals. He had concern about using the Use Tables to drive affordable housing.

• B. Bowen said reactive policy changes are difficult to know what the outcome will be and what

properties will be affected without a thorough study. Changing the Use Table is a promising idea

and it could become more prohibitive than it should. The city has several zones mixed together

which is problematic. He recommended doing a corridor plan rather than zoning changes. Along

the corridors, a density bonus for on-site affordable housing would be ideal.

• H. Zuckerman said that if this policy change does pass, that it would be a precursor to seeing

vitality and other areas where retail can thrive. He said that he has reservations regarding the

restriction of use (i.e. placing a negative connotation on the residential uses in the BC zones). To

correct that negative, he suggested removing all the language after “B.R.C. 1981” in all cases

where underlined language appears. These already appear in the Use Review criteria. If this were
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done, then the Code would be shortened, the focus would be placed on the applicant meeting the 

Use Review criteria and it would take the restrictive feel out of it.  

• C. Gray agreed with staff’s key issues. She suggested placing links on the BC zoning map 

showing the other commercial districts to put it in context. She would be in support of the policy 

change and said ultimately a favorable consequence would be that the BC1 and BC2 zones would 

resemble the east Pearl area. She had concern that if action was not taken that walkable retail 

areas would be lost to high density. She would be in support of looking at transit corridors. 

• J. Gerstle said that while he appreciated B. Bowen and H. Zuckerman’s comments, there is an 

immediate need in the city. He supported the staff recommendations and it would be important to 

include the Use Review.  

• B. Bowen said he agreed with C. Gray specifically the problem with this kind of zoning include 

prohibiting things in different places instead of actually planning and forward thinking of what 

we want an area to look like.  

• H. Zuckerman said he is not disagreeing with the Use Review requirement that staff is 

proposing would impose on these uses. He reiterated the clauses he proposed to remove from the 

draft ordinance which he perceived to be redundant.  

• C. Gray disagreed. 

• D. Ensign agreed with H. Zuckerman because Use Review criteria already exists and 

something more flexible for future development would be supportable.  

• L. Payton supported staff’s recommendation. She said this may help preserve more retail space 

and the depth issue of being able to place residential housing behind retail.  

• H. Zuckerman added that while residential housing could be placed behind the retail, the back 

of these zones are not an area where neighborhood serving businesses predominate in many 

cases. The Use Review already contains everything needed to preserve neighborhood character 

and retail serving corridor. Therefore, the additional language does not need to be included.  

• D. Ensign informed the board that the Planning Board Use Table Subcommittee can take input 

like this from member and City Council and go through an entire community process. He would 

appreciate it more if this had gone through the Subcommittee process for a community 

engagement process.  

 

Motion: 

On a motion by C. Gray seconded by B. Bowen the Planning Board voted 6-0 (P. Vitale absent) to 

recommend approval of Ordinance 8296 subject to the findings within the staff memorandum. 

 

Amendment to the Motion by H. Zuckerman, seconded by B. Bowen, to remove the language after 

“B.R.C. 1981”  where all underlined language appears in the draft Ordinance 8296. 3-3 (L. Payton, J. 

Gerstle and C. Gray opposed; P. Vitale absent). Motion failed.  

 

 

6. MATTERS FROM THE PLANNING BOARD, PLANNING DIRECTOR, AND CITY 

ATTORNEY 

A. AGENDA TITLE: Review Letter to Council 

 

Board Comments: 

• The board reviewed their writing assignments.  
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7. DEBRIEF MEETING/CALENDAR CHECK

8. ADJOURNMENT

The Planning Board adjourned the meeting at 10:26 p.m. 

APPROVED BY 

___________________ 

Board Chair 

___________________ 

DATE 
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CITY COUNCIL AGENDA ITEM COVER SHEET

MEETING DATE:
December 18, 2018

AGENDA TITLE
Call-up: EXTENSION OF DEVELOPMENT APPROVAL:  request to extend the approval
of Site Review application no. LUR2014-00032, The James, located at 1750 14th Street,
beyond the expiration period otherwise permitted by  the Land Use Code. This extension
required Planning Board approval pursuant to section 9-2-12(b)(2), B.R.C. 1981

PRIMARY STAFF CONTACT
Elaine McLaughlin, Senior Planner

REQUESTED ACTION OR MOTION LANGUAGE
Call-up: EXTENSION OF DEVELOPMENT APPROVAL:  request to extend the approval
of Site Review application no. LUR2014-00032, The James, located at 1750 14th Street,
beyond the expiration period otherwise permitted by  the Land Use Code. This extension
required Planning Board approval pursuant to section 9-2-12(b)(2), B.R.C. 1981

ITEM UPDATES
Planning board voted 5-1

ATTACHMENTS:
Description
Memo and Attachments
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CITY OF BOULDER 
CITY COUNCIL AGENDA ITEM 

MEETING DATE: December 18, 2018 

AGENDA TITLE: Call-Up Item: EXTENSION OF DEVELOPMENT APPROVAL:  
request to extend the approval of Site Review application no. LUR2014-00032, The James, 
located at 1750 14th Street, beyond the expiration period otherwise permitted by  the Land Use 
Code. This extension required Planning Board approval pursuant to section 9-2-12(b)(2), B.R.C. 
1981. 

PRESENTER/S  
Jane S. Brautigam, City Manager  
Tanya Ange, Deputy City Manager 
Chris Meschuk, Assistant City Manager / Interim Planning Director 
Charles Ferro, Development Review Manager 
Elaine McLaughlin, Senior Planner  

EXECUTIVE SUMMARY 
On Dec. 6, 2018, the Planning Board approved the above-referenced extension of an existing 
development approval as provided in the attached Notice of Disposition (Attachment A), 
finding the project consistent with the criteria found in section 9-2-12(b)(2), B.R.C. 1981 for a 
Planning Board level extension. Approval of the extension would allow the applicant three 
additional years to complete the project consistent with the original conditions of approval 
included within the Notice of Disposition, Attachment A.  

The Planning Board decision is subject to City Council call-up within 30 days. Because the 30-
day call-up period concludes on Saturday Jan. 5, 2019, the land use code section 1-1-10(b), 
B.R.C. 1981 requires that if the last day of the call-up period is on a Saturday, “the period is 
extended to include the next day which is not a Saturday, Sunday or legal holiday.”  In this case, 
the 30-day call-up period is extended to Monday, Dec. 7, 2019.  There is a City Council meeting 
within this time-period for call-up consideration on: Dec. 18, 2018.  The staff memorandum of 
recommendation to Planning Board and other related background materials are available on the 
city website for Planning Board found here. The draft minutes from the Planning Board hearing 
are provided for reference in Attachment B. 
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COMMUNITY SUSTAINABILITY ASSESSMENTS AND IMPACTS 
  

• Economic – The proposed project supports a diverse and sustainable economy by 
providing residential and office options, including “compact” dwelling units and 
micro offices for the community. 
 

• Environmental – The proposed project is considered an infill parcel within an 
existing developed parcel that is currently a small office building and surface 
parking lot. The proposed project is consistent with city policies promoting infill 
and compact development. The project was approved with conditions and subject 
to a Transportation Demand Management (TDM) plan that would encourage 
alternative modes of transportation; it was also approved to provide an extension 
of a multi-use path along a spur of the North Boulder Farmer’s Ditch from the 
Civic Area. The proposal was found to be consistent with the following Boulder 
Valley Comprehensive Plan (BVCP) policies related to community environmental 
sustainability including:  

 
o BVCP Policy 2.03 Compact Development Pattern 
o BVCP Policy 2.18 Role of the Central Area  
o BVCP Policy 2.37 Enhanced Design for Private Sector Projects 

 
• Social – The proposed mixed-use building provides small “micro” offices for co-

working or small businesses. The proposed building also provides a greater 
variety of housing options including smaller “compact” units that could provide 
greater affordability.  In addition, each new residential unit developed on the 
property is subject to 9-13, B.R.C. 1981, “Inclusionary Housing.”   The proposal 
has been found consistent with the following Boulder Valley Comprehensive Plan 
(BVCP) policies related to community social sustainability including:  

 
o BVCP Policy 7.06 Encourage a range and variety of housing types 
o BVCP Policy 7.09 Housing for a Full Range of Households 

OTHER IMPACTS  
• Fiscal – no fiscal impacts are anticipated    
• Staff time – the request for an extension to the Site Review approval was done 

under normal staff time. 
 
BOARD AND COMMISSION FEEDBACK 
The Planning Board approved the application extension request on a motion by B. Bowen 
seconded by H. Zuckerman the Planning Board voted 5-1 (L. Payton opposed; P. Vitale 
absent) with conditions as originally established in the approval of LU2014-00032. 
 
Consistent with the Land Use Code section 9-4-4(c), B.R.C. 1981, if the City Council disagrees 
with the decision of the Planning Board, it may call up the application within a 30-day call up 
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period which expires on September 17, 2018. The City Council may consider this application for 
call-up at the Dec. 18, 2018 City Council public hearing.  

PUBLIC FEEDBACK 
Public notification of extension of an existing development approval is not required per land use 
code section 9-4-4, B.R.C. 1981, however, the public hearing was noticed in the News from City 
Hall.  Staff received two comment letters, one from a property owner who shares a private access 
agreement with the property owner, who commented concerns about any necessity to change the 
private access agreement.  Another comment letter was received from a tenant of the building 
owned by the adjacent property owner who commented that the original approval did not take 
into account shadows cast by the proposed building.  During public comment, that same 
individual made similar comments to the board.  The comment letters received are provided in 
Attachment C.  

BACKGROUND 
On Oct. 2, 2014 the Planning Board approved the Site Review application with conditions (6-1, 
Payton opposed) and the approval was final the day following the 30-day City Council call up 
period on Nov. 4, 2014.  On Oct. 21, 2014, the City Council considered the Planning Board 
decision and did not call up the Site Review application.  Prior to the approval, a Concept Plan 
was reviewed by the Planning Board on Feb. 6, 2014 which was not called up by the City 
Council.  The Design Advisory Board also reviewed the project plans at two separate meetings 
and thus, the project plans were thoroughly reviewed over the course of the Concept Plan and Site 
Review.   

Since the Site Review was approved, the applicant began to prepare Technical Documents. In that 
time, the applicant requested two, six-month extensions to the Site Review approval that were 
granted by staff consistent with the land use code section 9-2-12, B.R.C. 1981.  The land use code 
permits approval of the two, six-month, City Manager level extensions, followed by a request for 
extension to be approved by the Planning Board based specifically on three criteria found here.  

Project Description. The approved Site Review is for the reuse of the existing building, the 
former James Travel building along with construction of a mixed use building integrated around 
the existing building. The approval in 2014 also granted a 14 percent parking reduction and a 
height modification.  The approval included the extension of a new multi-use path link along a 
spur of the North Boulder Farmer’s Ditch that aligns the south property line. Refer to figures 1, 2 
and 3 on the following page; and refer to additional information in the original Planning Board 
memo here.   The plans approved 41 attached dwelling units with eight “compact units” of 
roughly 492 to 506 square feet in size; 23 larger one-bedroom units from 626 to 777 square feet; 
and 10 two bedroom units 843 to 1,028 square feet along with ground floor non-residential space 
for office or retail.  The new building was approved to be built around the existing (former) James 
Travel building, infilling a surface parking lot with the office use of the two-story James Travel 
building remaining.  

In approving the application in 2014, the Planning Board found the application consistent with 
BVCP policies, Concept Plan review comments, Downtown Urban Design Guidelines and Site 
Review Criteria.  A link to the Oct. 2, 2014 minutes is provided here.  Since the application 
approval in 2014, the applicant filed for two staff level extensions under the terms of 
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Figure 2:  Perspective Looking Southeast 
with Existing James Travel Building on Right 

Figure 3:  sketch of proposed building  
with “micro-offices” aligning the  

planned multi-use path along ditch 

Figure 1: Site Plan Superimposed onto Aerial  

“Development Progress Required” and the “three year rule” of Section 9-2-12(a), B.R.C. 1981 
and this extension request required Planning Board approval.  The applicant also indicated that 
changes to State laws regarding condominium construction now allows them to consider for sale 
units on the site.  Additionally, the applicant indicated that progress toward fulfillment of the 
Civic Area also provides better incentive to redevelop the site that would, in turn, create the 
vitality necessary to help activate the “east bookend” of the Civic Area. Since the time of the Site 
Review approval, the applicant has prepared detailed construction level plans and for submittal of 
a Technical Document Review application, which are substantially consistent with the Site 
Review approval.   
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ANALYSIS 
The Planning Board approved the application with the original conditions and concluded 
that the application meets the criteria for approval of development review extensions 
found in the land use code section 9-2-12, B.R.C. 1981.  The board considered the 
concerns articulated by the adjacent property owner and tenant regarding access and 
determined that the conditions of approval would allow additional time for the applicant 
to negotiate the terms of the agreement but that the criteria specific to extensions does not 
apply to private agreements.  In addition, the board discussed the tenant’s comment about 
solar shadows and noted that in the DT-5 zoning district, the site is within Solar Access 
Area III defined in section 9-9-17(c)(3), B.R.C. 1981 as follows: 

“SA Area III includes areas where, because of planned densities, topography or 
lot configurations or orientations, uniform solar access protection for south 
yards and walls or for rooftops may unduly restrict permissible development.” 

Therefore, based on the criteria of 9-2-12(b), B.R.C. 1981, Planning Board approved the 
extension request. 

MATRIX OF OPTIONS 
Consistent with the land use code section 9-4-4(c), B.R.C. 1981, if City Council disagrees 
with the decision of the Planning Board, it may call up the application on or before  
Jan. 7, 2019.  There is one City Council meeting within this time-period for call-up 
consideration on: Dec. 18, 2018.  

ATTACHMENTS 
A. Planning Board Notice of Disposition dated Dec. 6, 2018
B. Draft Minutes Planning Board hearing dated Dec. 6, 2018
C:  Public Comments
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CITY OF BOULDER 

PLANNING BOARD ACTION MINUTES 

December 6, 2018 

1777 Broadway, Council Chambers 

A permanent set of these minutes and a tape recording (maintained for a period of seven years) are 

retained in Central Records (telephone: 303-441-3043). Minutes and streaming audio are also available 

on the web at: http://www.bouldercolorado.gov/ 

PLANNING BOARD MEMBERS PRESENT: 

Liz Payton, Chair 

Bryan Bowen, Vice Chair 

David Ensign 

John Gerstle 

Crystal Gray 

Harmon Zuckerman 

PLANNING BOARD MEMBERS ABSENT: 

Peter Vitale 

STAFF PRESENT: 

Charles Ferro, Development Review Manager, Planning Department 

Hella Pannewig, Assistant City Attorney 

Cindy Spence, Administrative Specialist III 

Elaine McLaughlin, Senior Planner 

Karl Guiler, Senior Planner – Code Amendment Specialist 

James Hewat, Senior Planner – Historic Preservation 

Edward Stafford, Development Review Manager, Public Works 

Jim Robertson, Comprehensive Planning Manager, Planning Department 

1. CALL TO ORDER

Chair, L. Payton, declared a quorum at 6:06 p.m. and the following business was conducted.

2. APPROVAL OF MINUTES

On a motion by C. Gray and seconded by J. Gerstle the Planning Board voted 6-0 (P. Vitale

absent) to approve the October 18, 2018 and November 1, 2018 minutes as amended. 

3. PUBLIC PARTICIPATION

No one spoke.

4. DISCUSSION OF DISPOSITIONS, PLANNING BOARD CALL-UPS / CONTINUATIONS

None to discuss.
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5. PUBLIC HEARING ITEMS

A. AGENDA TITLE: Public hearing and Planning Board action on a request to extend the approval

of Site Review application no. LUR2014-00032, The James, located at 1750 14th Street., beyond

the expiration period otherwise permitted by the Land Use Code.

Board members were asked to reveal any ex-parte contacts they may have had on this item. 

• C. Gray disclosed that she had conducted a site visit and sat on Planning Board during the

Concept Plan and Site Review. H. Zuckerman stated that he testified as a citizen on behalf of

the project prior to joining Planning Board in 2014, however he would be able to remain

impartial for tonight’s decision. J. Gerstle said that he made a site visit. There were no other ex-

parte contacts by any other board members.

Staff Presentation: 

C. Ferro introduced the item.

E. McLaughlin presented the item to the board.

Board Questions: 

E. McLaughlin answered questions from the board.

Applicant Presentation: 

Rick Epstein, with RE Architecture, presented the item to the board. 

Board Questions: 

Rick Epstein, representing the applicant, answered questions from the board. 

Public Hearing: 

1) Don Poe, a tenant of the property to the east, spoke in opposition to the project. He said

access to the proposed property is not possible without accessing someone else’s property

due to an existing easement. In addition, there would not be adequate parking.

Board Comments: 

Key Issue: Has the applicant addressed the findings of consistency with land use code section 9-2-

12 (b)(2), B.R.C. 1981 for reasonable diligence and good cause in the application for development 

approval extension? 

• L. Payton said the city is currently engaged with public benefits that coincide with requests for

height modifications. The City Council enacted a moratorium for requests which dated back to

2015. She said that she would not be inclined to approve the extension request because of the

reasonable diligence standard and there has been no reasonable activity in the past four years

except for extensions. She said this appeared to be a method to escape the requirements for a

height modification. She questioned if a condition could be put in place so the applicant would

need to meet a community benefit requirement.

• B. Bowen explained the “TEC Doc” submittal process to the board members indicating a huge

amount of work and effort had been done by the applicant. He said this applicant was well on

their way to having a constructible project. TEC Doc is part of the criteria therefore the applicant

is complying.
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• H. Zuckerman said the application meets the criteria for demonstrating reasonable diligence.

The good cause criteria can be subjective; therefore, he will support it. He added that applying

for an extension was not a method to subvert community benefit with this project. To deny this

project would end this project altogether and the amount of money put forth toward TEC Docs

would be lost. It is a demonstration of the applicant’s good faith and pursuing the project.

• L. Payton said that criteria regarding money spent by an applicant is not part of the evaluation.

She commented that the applicant, to prove reasonable diligence, should have provided evidence

and she was not persuaded.

• B. Bowen stated that based on the criteria, TEC Doc review submittal complies. The project has

improved since it was last reviewed at Planning Board.

• J. Gerstle said northern public access would be the most important aspect of the project and a

social benefit. The TEC Doc presentations are showing reasonable diligence. Given the criteria,

we should grant an extension.

• C. Gray agreed with the prior comments. She stated that future clarity around affordable housing

would be needed on upcoming projects. She agreed with J. Gerstle regarding public access on

the northern side. Reasonable diligence with TEC Docs has been done. Regarding the good cause

criteria, she agreed that it would be a subjective decision.

• D. Ensign said that reasonable diligence has been done. Regarding the good cause criteria,

economic situations can change. He expressed concern surrounding what the public expects. He

would be in favor of granting the extension.

Motion: 

On a motion by B. Bowen seconded by H. Zuckerman the Planning Board voted 5-1 (L. Payton 

opposed; P. Vitale absent) to approve an extension to Site Review case no. LUR2014-00032 for a 

period not to exceed three years from the date of the decision on the request, incorporating the staff 

memorandum as findings of fact, and subject to the conditions of approval recommended in the staff 

memorandum. 

B. AGENDA TITLE: Public hearing and Planning Board recommendation on a request for

Annexation and Initial Zoning of Rural Residential - 2 (RR-2) for an approximately of 1.04-acre

property located at 1179 Cherryvale Road in Boulder County (case no. LUR2018-00021). Under

the proposed zoning, the property would not be eligible for subdivision.

Board members were asked to reveal any ex-parte contacts they may have had on this item. 

• D. Ensign disclosed that he personally knows a community member (Michelle Sanders) who has

sent several comments regarding the project, however he has not discussed the project with her.

C. Gray and H. Zuckerman conducted site visits. There were no other ex-parte contacts by any

other board members.

Staff Presentation: 

C. Ferro introduced the item.

E. McLaughlin presented the item to the board.

Board Questions: 
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E. McLaughlin answered questions from the board.

Applicant Presentation: 

Scott Raney, the owner, presented the item to the board. 

Board Questions: 

Scott Raney, the owner, answered questions from the board. 

Public Hearing: 

No one spoke. 

Board Comments: 

Key Issues: Does the annexation petition comply with applicable state annexation statutes? Is the 

proposal consistent with Boulder Valley Comprehensive Plan (BVCP) policies? Is the initial 

zoning of RR-2 appropriate for the subject property? 

• L. Payton discussed the history of flooding of South Boulder Creek and the impact it could have

on the site. She said that while the annexation meets the criteria, she proposed placing a

condition to prevent development in the 100-year floodplain on the annexed property. This

would be an undeveloped portion of the property and could serve a floodplain function.

• J. Gerstle and D. Ensign agreed.

• L. Payton restated the condition that no new construction would be constructed in the 100-year

floodplain.

• B. Bowen said he supports L. Payton’s condition, but his only hesitation would be if this

property was be treated differently than other properties annexed along Gapter Road and

protection of the wildlife.

• H. Zuckerman said he would be hesitant to apply the condition because the applicant could not

do anything with 2/3 of lot. He proposed allowing structures that would not be built on

permanent foundations.

Motion: 

On a motion by L. Payton seconded by B. Bowen the Planning Board voted 6-0 (P. Vitale absent) to 

recommend to City Council approval of the proposed annexation with initial zoning of Rural Residential 

(RR-2) pertaining to request No. LUR2018-00021, incorporating this staff memorandum as findings of 

fact, subject to the recommended conditions of approval for the annexation as provided for in the 

annexation agreement in Attachment C. 

Condition that no new habitable structures be constructed in the 100-year floodplain. 

C. AGENDA TITLE: Public hearing and Planning Board action on a Site Review application for

the redevelopment of the existing site located at 1102 Pearl Street, with a new three-story, 38-

foot mixed use building in the Downtown - 4 (DT-4) zoning district. The proposed project

includes approximately 5,000 square foot ground floor retail/restaurant space; approximately

5,800 square feet office on the second story; and three residential units on the approximately

3,520 square foot third story.  Structured parking for three spaces is proposed at the rear of the

building along the alley. The applicant is requesting a three-foot modification to the rear yard

Attachment B - Draft Minutes PB hearing dated Dec. 6, 2018 

Item 8B - Call-up: 1750 14th St Site Review 
City Council Meeting Page 238 of 244



setback and an 18.1 percent Land Use Intensity modification given the adjacency of the Pearl 

Street Mall. Reviewed under case no. LUR2017-00097. 

Board members were asked to reveal any ex-parte contacts they may have had on this item. 

• D. Ensign and H. Zuckerman both served as liaisons when this project came to Landmarks

Board, but at separate times. B. Bowen reviewed the project while on the Design Advisory

Board. All board members, except for D. Ensign, served on Planning Board when this project

was reviewed for Concept Plan. Finally, B. Bowen, C. Gray, J. Gerstle and L. Payton said they

had done a site visit.

Staff Presentation: 

C. Ferro introduced the item.

E. McLaughlin presented the item to the board.

Board Questions: 

E. McLaughlin answered questions from the board.

Applicant Presentation: 

Jim Bray, representing PDM Realty, presented the item to the board. 

Board Questions: 

Jim Bray, the applicant’s representative, answered questions from the board. 

Public Hearing: 

No one spoke. 

Board Comments: 

Key Issues: Does the project, on balance, meet the policies of the Boulder Valley Comprehensive 

Plan? Does the proposed project, with proposed setback and Land Use Intensity modifications, 

meet the Site Review Criteria, B.R.C. 1981? Does the proposed project address the Downtown 

Urban Design Guidelines? 

• H. Zuckerman said that it is amazing how many of the discussion items from Planning Board

and Landmarks had been incorporated. He supports what has been done.

• D. Ensign said the proposed building lines up nicely with the building to the east and he is

impressed with design. He had no concerns.

• C. Gray agreed. She suggested shrinking the mechanical penthouse even more.

• H. Zuckerman stated consistency of the project with the BVCP and Site Review criteria. He had

no concern with the rear balcony over the alleyway as proposed.

• L. Payton agreed with the previous comments. She appreciated Landmarks Board for all their

work. She suggested softening the appearance of the third floor and so as not to appear too

industrial.

• H. Zuckerman approved of the design and proportions of the third floor but suggested using a

metal material with some patina or oxidation corrosion.

• C. Gray said the proposal meets all the key issues.

• J. Gerstle said the building will be attractive and meets the criteria.
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Motion: 

On a motion by D. Ensign seconded by J. Gerstle the Planning Board voted 6-0 (P. Vitale absent) to 

approve Site Review case no. LUR2017-00097 incorporating the staff memorandum and the attached 

Site Review Criteria Checklist as findings of fact, and subject to the conditions of approval 

recommended in the staff memorandum. 

D. AGENDA TITLE: Public hearing and recommendation to City Council on Ordinance 8296

amending Title 9, “Land Use Code” to preserve commercial retail uses in the Business

Community – 1 (BC-1) and Business Community -2 (BC-2) zoning districts by restricting

residential and other ground floor uses and setting forth related details.

Staff Presentation: 

C. Ferro introduced the item.

K. Guiler presented the item to the board.

Board Questions: 

K. Guiler answered questions from the board.

Public Hearing: 

1) Peter Weber, an architect with Coburn Architecture, spoke in opposition to the project. He

cautioned that this change could have unintended consequences which should be considered.

The idea of encouraging retail uses is one thing but should not be forced on a project or a

zone. It should be an option. The shortage of housing and potentially displacing other uses

could become potential consequences by this change. In addition, there are other places

where retail can and should happen where it is not currently allowed such as the transit

corridors.

Board Comments: 

Key Issues: Should residential and non-neighborhood serving uses be restricted from the ground 

floor in the BC1 & 2 zones to incentivize and protect retail/commercial uses? If so, does the board 

support the ability for applicants to request a Use Review subject a new specific criterion related 

to the BC zones to allow exceptions to this proposed rule? 

• D. Ensign said this would be an improvement as it would give a path in applying common sense

to proposals. He had concern about using the Use Tables to drive affordable housing.

• B. Bowen said reactive policy changes are difficult to know what the outcome will be and what

properties will be affected without a thorough study. Changing the Use Table is a promising idea

and it could become more prohibitive than it should. The city has several zones mixed together

which is problematic. He recommended doing a corridor plan rather than zoning changes. Along

the corridors, a density bonus for on-site affordable housing would be ideal.

• H. Zuckerman said that if this policy change does pass, that it would be a precursor to seeing

vitality and other areas where retail can thrive. He said that he has reservations regarding the

restriction of use (i.e. placing a negative connotation on the residential uses in the BC zones). To

correct that negative, he suggested removing all the language after “B.R.C. 1981” in all cases

where underlined language appears. These already appear in the Use Review criteria. If this were
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done, then the Code would be shortened, the focus would be placed on the applicant meeting the 

Use Review criteria and it would take the restrictive feel out of it.  

• C. Gray agreed with staff’s key issues. She suggested placing links on the BC zoning map

showing the other commercial districts to put it in context. She would be in support of the policy

change and said ultimately a favorable consequence would be that the BC1 and BC2 zones would

resemble the east Pearl area. She had concern that if action was not taken that walkable retail

areas would be lost to high density. She would be in support of looking at transit corridors.

• J. Gerstle said that while he appreciated B. Bowen and H. Zuckerman’s comments, there is an

immediate need in the city. He supported the staff recommendations and it would be important to

include the Use Review.

• B. Bowen said he agreed with C. Gray specifically the problem with this kind of zoning include

prohibiting things in different places instead of actually planning and forward thinking of what

we want an area to look like.

• H. Zuckerman said he is not disagreeing with the Use Review requirement that staff is

proposing would impose on these uses. He reiterated the clauses he proposed to remove from the

draft ordinance which he perceived to be redundant.

• C. Gray disagreed.

• D. Ensign agreed with H. Zuckerman because Use Review criteria already exists and

something more flexible for future development would be supportable.

• L. Payton supported staff’s recommendation. She said this may help preserve more retail space

and the depth issue of being able to place residential housing behind retail.

• H. Zuckerman added that while residential housing could be placed behind the retail, the back

of these zones are not an area where neighborhood serving businesses predominate in many

cases. The Use Review already contains everything needed to preserve neighborhood character

and retail serving corridor. Therefore, the additional language does not need to be included.

• D. Ensign informed the board that the Planning Board Use Table Subcommittee can take input

like this from member and City Council and go through an entire community process. He would

appreciate it more if this had gone through the Subcommittee process for a community

engagement process.

Motion: 

On a motion by C. Gray seconded by B. Bowen the Planning Board voted 6-0 (P. Vitale absent) to 

recommend approval of Ordinance 8296 subject to the findings within the staff memorandum. 

Amendment to the Motion by H. Zuckerman, seconded by B. Bowen, to remove the language after 

“B.R.C. 1981”  where all underlined language appears in the draft Ordinance 8296. 3-3 (L. Payton, J. 

Gerstle and C. Gray opposed; P. Vitale absent). Motion failed.  

6. MATTERS FROM THE PLANNING BOARD, PLANNING DIRECTOR, AND CITY

ATTORNEY

A. AGENDA TITLE: Review Letter to Council

Board Comments: 

• The board reviewed their writing assignments.

Attachment B - Draft Minutes PB hearing dated Dec. 6, 2018 

Item 8B - Call-up: 1750 14th St Site Review 
City Council Meeting Page 241 of 244



7. DEBRIEF MEETING/CALENDAR CHECK

8. ADJOURNMENT

The Planning Board adjourned the meeting at 10:26 p.m. 

APPROVED BY 

___________________ 

Board Chair 

___________________ 

DATE 
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Attachment B: Public Comments 
From: Don James <djames@jamespm.com> 
Sent: Monday, December 3, 2018 5:12 PM 
To: McLaughlin, Elaine <McLaughlinE@bouldercolorado.gov> 
Subject: The James Development Extension Request 

Hi Elaine, 
I am writing regarding the upcoming hearing for The James Development Extension Request, located at 1750 14th St.  My 
company, XYZ Corporation, is the owner of the property located immediately east of the proposed development, 1735-37 15th 
St., also known as Lot 2, James Subdivision. 

The reason for my writing is that I am opposed to the extension of the approved Site Review application.  The primary reason for 
my opposition to the extension is due to one of the Conditions of Approval as contained in the City of Boulder Planning Board 
Notice of Disposition issued on 10/2/2014.  Item 6, under Conditions for Approval, states that "...the Applicant shall ensure that 
the owner of Lot 2, James Subdivision, dedicates to the City a twenty foot wide easement over the northern portion of Lot 2 for 
ingress and egress purposes..." 

The Applicant at the time of the Site Review Application, 14th Street Element, LLC, entered into an agreement with XYZ 
Corporation (owner of Lot 2, James Subdivision) for a Reciprocal Access Easement Agreement.  Per the Agreement, each owner 
would grant to one another a reciprocal driveway and access easement to access both 14th and 15th Streets for motor vehicle and 
pedestrian ingress and egress.  The intent of the Agreement was to allow both property owners and their agents, customers and 
employees to access both 14th and 15th Streets from their prospective properties, as what currently exists today.   A copy of the 
Reciprocal Access Easement Agreement is attached. 

According to Site Plan as contained in the Site Review application, there is no motor vehicle access to 14th Street from 1750 14th 
St. (Lot 1, James Subdivision), which means all motor vehicle traffic will exclusively enter and exit 1750 14th St. from 15th 
Street through Lot 2.  This condition would create a tremendous hardship and increased exposure for the Lot 2 owner and tenants. 
This condition also violates the terms of the Reciprocal Access Easement Agreement. 

Due to the fact that the Site Plan will need a major revision in order to comply with the terms of the Reciprocal Access Easement 
Agreement, I am opposed to the extension of the Site Review Application.  Thank you for your consideration. 

Regards, 

Donald B. James 
President XYZ Corporation 
PO Box 18763 
Boulder, CO  80308 
303-449-2700
From: Don Poe - People Productions <don.poe@peopleproductions.com> 
Sent: Tuesday, December 4, 2018 1:31 PM 
To: McLaughlin, Elaine <McLaughlinE@bouldercolorado.gov> 
Subject: Opposed to the Extension of The James complex 

Hi Elaine - 

I am a tenant in the property directly to the east of the proposed James building on 14th st. We have been tenants of the property since 1997. 
This building is owned by XYZ Corp / Don James.  

We have multiple reasons we are concerned about this project. We raised some of these in the first phase of the project several years ago. Here 
is a recap of the issues the development brings to the neighborhood.  

• Solar Shadow
The images on page 34 of the document are not accurate and are misleading. They all use the same image of the surrounding buildings. These
images imply that the photos are all from the same date and time, and make it look like there is more sunlight on our building / parking lot than
there really is. By using these misleading images, it looks like our lot has more sun than it really does, particularly in the winter.

For example, look at the lower right image on page 34, Dec 21, 3PM. The shadow from our building is much larger than shown here. The way 
the information is presented here makes it look like there will be much lower impact than will really happen from the James building. 

This solar shadow leads to safety issues. We have to carefully shovel and plow our lot. Drainage has been improved, but if we are not vigilant 
about the snow, our lot ices over and we have had people slip and fall.  
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Compounding the solar shadow, the layout of the new James complex will compound the snow removal issues due to the reduced setback (to 
zero feet) that has been allocated for the James building.  

Just solar shadow alone has been an issue with other projects. Also, notice the massive solar shadow which completely covers the Wells Fargo 
building.  

• Parking
I know the downtown Boulder concept is to reduce car trips. But then there is what really happens in life.

The James complex has a reduced number of spots, and, there is a ‘hope’ that the businesses will use the same spots the residents use during the 
day. But, if someone lives downtown, they may work downtown, leaving their car at the limited spots at the James. What if someone is on 
vacation for a week, or is sick? Their spot will no longer be available for the commercial commuter.  
Plus, the reduced number of spots doesn’t even cover the number of residents. Where are they expected to park, overnight, every night?  

Let’s do some math to see how this works out: 
There are 41 units.  
8 Compact 1 bedroom units = 8 people 
23 1 bedroom units = 23-46 residents (1 person or a couple per bedroom) (estimated at ~33 people with some single, some couples) 
10 2 bedroom units = 10-40 residents (1 person in a 2 bedroom place, to 2 couples in 2 bedrooms) (estimated at ~30 people with most places 
being 2 people and some with couples in at least 1 room) 
Total residents = 41 - 94 people potential, likely in the 71 person range 
Most people own 1 car. These need to park somewhere. The James cannot house it’s own tenants vehicles.  

Commercial offices - about 21,000 square feet, 1 person per 150 square feet is a recent calculation I saw for office space. This totals 140 
commercial residents. Some people may bus or bike to work, but nearly everyone needs to drive to work at some point in our office. Even the 
most dedicated bus people still drive once a week or more.  

Tax Guard offices - currently uses most of the existing lot, and provides a service to the wider community by renting several spaces. Where will 
the Tax Guard people park? There are about 100 parking spots that will be lost. After working next to the Tax Guard building, I can see that 
most people drive to the building. And, where do the people park that have been renting spaces? Combine this with the overflow that the James 
cannot handle - where do they go?  

Tax Guard has allowed a tow service to tow at-will in their lot. This has generated bad-will in the neighborhood. My company is a community 
focused service company. We do not tow from our lot as this is not our method, and, it generates ill-will in potential clients. There is a tremendous 
lack of spaces and guests in the James facility will park in our lots at times. After being downtown for 21 years, we see people in our lot all the time. 
This is our real-life experience. We do not want to tow, but we do need access to our spaces. We do not want to be bad neighbors, but the math 
makes it so people will park illegally in our lot.  

I know the James is making proud noises about their bike parking. But most people have one or two bikes, and a car. 
There is a multi-year waiting list to get in the Boulder City lots. Where are these cars going to go? 

• Easement / Access / Foot traffic
Don James has an existing agreement that states that if any building along 14th has motor vehicle access to 15th street, then the building at 15th
St will have access to 14th street. This is legal agreement is not upheld in the current plans. And, realistically, many cars park along the north side
of our parking lot in the easement area and walk over to the gas station at 15th and Canyon. Even this morning, a garbage truck was parked in this
easement area and would block all access to the James building. We do not tow these vehicles.

The additional traffic from the James building through to 15th street is an issue if they do not have direct access to 14th street to exit. Even allowing 
cars to run along side the James building on the north side (instead of the planned foot path) is not sufficient due to the tight access along the north 
side of the road. Plus, removing that foot path also removes the east/west access that has been planned. People cannot walk down that tight alley 
with the traffic that will be running through there.  

Conclusion 
I encourage the Planning Board and the city officials to reconsider this development. Progress happens, I realize a building will be built in this 
space. But this building has many serious issues that should block an extension of the permit.  
Don Poe 
CEO & Owner 
People Productions 
:::::::::::::::::::::::::::::::::: 
www.peopleproductions.com 
1737 15th Street, Suite 200 
Boulder CO 80302 
(303) 449-6086
LinkedIn
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